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9.00 am Introduction – Henry Legge QC 

9.05 am Co-ownership of Chattels 

• When joint interests in chattels arise 
• Different types of joint interests 
• Protecting and executing joint interests 

Henry Legge QC and Luke Harris  

9.40 am Recent Developments in Family Property 

Simon Douglas 

10.15 am Coffee Break 

10.45 am Joint Ownership and Registered Land: Common Problems 
and Practical Solutions (2 problem questions)  

Louisa Nye 

11.20 am Constructive versus Resulting Trust:  
Confusion or Clarity? 
 
Miranda Allardice and William East 
 

12.00 pm Plenary Session 

12.30 pm Close 



 
 

Henry Legge QC’s practice includes a broad range of chancery work but with particular 
emphasis on cases involving trusts, estates, pension schemes and disputes relating to 
personal chattels and art.  Throughout his career he has acted regularly in trust, estates and 
probate cases.  Notable recent cases include the Longleat litigation, the Trilogy litigation and 
Gorbunova v Berezovsky.  “One of the brightest stars of the chancery Bar.  A brilliant advocate 
with great technical nous.  Fantastically bright.” Chambers HNW 2016 

Luke Harris has a commercial chancery practice and has particular expertise in claims 
involving art and antiquities in claims involving objects of cultural and artistic value. He is 
currently the only Band 1 listed junior in the field of Art & Cultural Property in Chambers & 
Partners 2016. Luke’s commercial practice t 020 7242 6201 f 020 7831 8102 dx 304 
London/Chancery Lane e clerks@5sblaw.com w www5sblaw.com 5 Stone Buildings 
Lincoln's Inn. London WC2A 3XT Senior Clerk Paul Jennings includes claims involving 
commercial chattels, the sale of goods, personal and proprietary tracing claims and 
restitution. 

Louisa Nye’s practice is property-focused, predominately real property and landlord and 
tenant. Louisa also t 020 7242 6201 f 020 7831 8102 dx 304 London/Chancery Lane e 
clerks@5sblaw.com w www5sblaw.com 5 Stone Buildings Lincoln's Inn. London WC2A 3XT 
Senior Clerk Paul Jennings deals with complex property cases involving a cross-over into 
trusts, inheritance, insolvency and professional negligence. She deals with cases in the 
County Court, First-Tier Tribunal (Property Chamber) and High Court. Louisa also regularly 
advises clients prior to litigation and in relation to non-contentious matters. 

Simon Douglas Simon Douglas is an Associate Professor in Law at the University of Oxford, 
and a tutorial fellow at Jesus College. He teaches and researches in all areas of property law, 
but with an emphasis on trusts and personal property. His recent works include a book he 
has edited on defences in equity (Davies, Douglas and Goodkamp, Equitable Defences, Hart 
2018) and articles on mistake, rectification and rescission in trust law (Douglas, “Misuse of 
Rectification in the Law of Trusts” (2018) 134 LQR 138; Douglas and Davies, “Tax Mistakes 
Post-Pitt v Holt” (2018) 32 TLI 3). He also writes about land law, and has a particular 
interest in the law of easements and restrictive covenants (e.g. Douglas, “Reforming 
Implied Easements” (2015) 131 LQR 251). 

Miranda Allardice undertakes a wide variety of contentious Chancery matters, together 
with complex matrimonial finance cases. She is experienced in both the Chancery and Family 
Divisions of the High Court. She has a thriving mediation practice. Miranda is a key 
contributor to Jordans’ Inheritance Act Claims; Law Practice and Procedure. She regularly 
lectures for Law Society, STEP and ACTAPS, and writes for Elder Law Journal & Private Client 
Business. She was an Advisory Group Member of the Law Commission for the Intestacy and 
Family Provision on Death Report. 

William East has a general chancery practice in all areas of work undertaken at 5 Stone 
Buildings.  For nine months after completing pupillage he was a judicial assistant in the 
Supreme Court to Lords Walker and Dyson.  He makes regular appearances in the High Court, 
County Court and the Court of Protection and is listed for the latter as a leading junior in 



 
 

Chambers UK 2017.  In the 2016 directory he was praised for “his financial and investment 
expertise alongside his family estate planning experience.”  He is a member of the Bar Pro Bono 
Unit and also participates in the CLIPS scheme in the High Court giving free representation 
to litigants in person in the Chancery Division Applications Court.  He has written for several 
professional publications and frequently lectures on areas of his practice. 

 

 

 

 

 

 

 

 

 

 

 

 

 

These notes are intended as an aid to stimulate debate:  delegates must take 
expert advice before taking or refraining from any action on the basis of these 
notes and the speaker can accept no responsibility or liability for any action or 
omission taken by delegates based on the information in these notes or the 
lectures.
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Registered Land:  

Common Problems and Practical 
Solutions (2 problem questions) 
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Joint ownership and registered land – 
Common problems and practical solutions 

 
 
This briefing note sets out the key principles that arise in the context of joint ownership of land 
and its interaction with the Land Registration Act 2002 and registered title. 
 
This paper focuses on the implications of the Land Registration Act 2002 which came into force 
on 13 October 2003, and summarises the key principles to be noted. 
 
This paper addresses the law in force as at 8 June 2018. 
 
Registration 
 
The Land Register contains more than 25 million titles showing evidence of ownership for more 
than 85% of the land mass of England and Wales. 

Any unregistered freehold or leasehold estate in land for a term which (at the time of transfer, 
grant or creation) has more than 7 years to run must be registered on relevant transfer or grant.1  

Transfer of a freehold includes a transfer for value, a gift, in pursuance of a court order, an assent 
(including a vesting assent), or giving effect to a partition of land subject to a trust.2 Transfers 
also include deeds appointing a new trustee or vesting orders under section 44 of the Trustee 
Act 1925.3 It does not include transfers by operation of law.4 

In relation to leasehold interests grants for a term of years of more than 7 years can be for 
valuable or other consideration, by way of gift or in pursuance of an order of any court. The 
compulsory registration provisions also apply to leases granted in pursuant of Part 5 of the 
Housing Act 1985 (the right to buy).   

Transfers or grants of estates which have a negative value are still to be regarded as transferred 
or granted for valuable or other consideration.5 

The classes of freehold title which the applicant may be registered with are (a) absolute title (b) 
qualified title and (c) possessory title.6 In the case of leasehold title, there is the additional class 
of ‘good leasehold title’.7 
 
 
 
 

                                                           
1 Section 4(1) and (2) of the Land Registration Act 2002 
2 Section 4(1)(a) LRA 2002 
3 Section 4(1)(aa) LRA 2002 
4 Section 4(3) LRA 2002 
5 Section 4(6) LRA 2002 
6 Section 9 LRA 2002 
7 Section 10 LRA 2002 
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Owner’s powers 
 
Section 23 of the 2002 Act provides the “Owner’s powers” in relation to a registered estate. 
These are: 

(a) power to make a disposition of any kind permitted by the general law in relation to an 
interest of that description, other than a mortgage by demise or sub-demise, and 
(b) power to charge the estate at law with the payment of money. 
 

Section 24 provides that a person is entitled to exercise owner’s powers in relation to a 
registered estate or charge if his is (a) the registered proprietor, or (b) entitled to be registered 
as the proprietor. 
 
Dispositions 
 
The Land Registration Rules 2003 make provision for the requirements as to form and content 
that must be complied with in relation to registrable dispositions. 
 
If a disposition of a registered estate or a registered charge is required to be completed by 
registration, it does not operate at law until the relevant registration requirements are met. The 
relevant dispositions are set out in section 27(2): 
 

(a) a transfer, 
(b) where the registered estate is an estate in land, the grant of a term of years absolute— 

 (i) for a term of more than seven years from the date of the grant, 
(ii) to take effect in possession after the end of the period of three months beginning 
with the date of the grant, 
(iii) under which the right to possession is discontinuous, 
(iv) in pursuance of Part 5 of the Housing Act 1985 (c. 68) (the right to buy), or 
(v) in circumstances where section 171A of that Act applies (disposal by landlord 
which leads to a person no longer being a secure tenant), 

(c) where the registered estate is a franchise or manor, the grant of a lease, 
(d) the express grant or reservation of an interest of a kind falling within section 1(2)(a) of 
the Law of Property Act 1925 (c. 20), other than one which is capable of being registered 
under the Commons Registration Act 1965 (c. 64), 
(e) the express grant or reservation of an interest of a kind falling within section 1(2)(b) or 
(e) of the Law of Property Act 1925, and 
(f) the grant of a legal charge. 

 
It is helpful to note sub-section 1(1)-(3) of the Law of Property Act 1925: 
 

(1) The only estates in land which are capable of subsisting or of being conveyed or created 
at law are— 

(a) An estate in fee simple absolute in possession; 
(b) A term of years absolute. 

(2) The only interests or charges in or over land which are capable of subsisting or of being 
conveyed or created at law are— 

(a) An easement, right, or privilege in or over land for an interest equivalent to an estate 
in fee simple absolute in possession or a term of years absolute; 
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(b) A rentcharge in possession issuing out of or charged on land being either perpetual 
or for a term of years absolute; 
(c) A charge by way of legal mortgage; 
(d) and any other similar charge on land which is not created by an instrument; 
 (e) Rights of entry exercisable over or in respect of a legal term of years absolute, or 
annexed, for any purpose, to a legal rentcharge. 

(3) All other estates, interests, and charges in or over land take effect as equitable 
interests. 

 
Section 27(5) of the Land Registration Act 2002 provides that section 27 (the requirement of 
completion by registration) applies to dispositions by operation of law as it applies to other 
dispositions, but with the exception of (a) a transfer on the death or bankruptcy of an individual 
proprietor, (b) a transfer on the dissolution of a corporate proprietor, and (c) the creation of a 
legal charge which is a local land charge. 
 
Priorities 
 
As well as requiring compulsory registration, the 2002 Act had a significant impact through the 
priority rules set out in sections 28 and 29. 

28 Basic rule 
(1) Except as provided by sections 29 and 30, the priority of an interest affecting a 
registered estate or charge is not affected by a disposition of the estate or charge. 
(2) It makes no difference for the purposes of this section whether the interest or 
disposition is registered. 

 
29 Effect of registered dispositions: estates 
(1) If a registrable disposition of a registered estate is made for valuable consideration, 
completion of the disposition by registration has the effect of postponing to the interest 
under the disposition any interest affecting the estate immediately before the disposition 
whose priority is not protected at the time of registration. 
(2) For the purposes of subsection (1), the priority of an interest is protected— 

(a) in any case, if the interest— 
(i) is a registered charge or the subject of a notice in the register, 
(ii) falls within any of the paragraphs of Schedule 3, or 
(iii) appears from the register to be excepted from the effect of registration, and 

(b) in the case of a disposition of a leasehold estate, if the burden of the interest is 
incident 
to the estate. 

(3) Subsection (2)(a)(ii) does not apply to an interest which has been the subject of a notice 
in the 
register at any time since the coming into force of this section. 
(4) Where the grant of a leasehold estate in land out of a registered estate does not involve 
a 
registrable disposition, this section has effect as if— 

(a) the grant involved such a disposition, and 
(b) the disposition were registered at the time of the grant. 
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Section 28 provides that the priority order of interests protected on the register will remain the 
same when the underlying interest is transferred. For example, where a lease for 10 years is 
noted in the register of the freehold interest, anyone purchasing the freehold interest will take 
it subject to the lease (as the priority of the lease is protected by registration).  

Section 29(1) is a long form of saying that if an interest (A) should have been registered and was 
not, when the underlying estate (B) is transferred for valuable consideration and that transfer 
of B is completed by registration, A will no longer be protected by registration. 

Section 29(2) goes on to explain how an interest is protected.  

The 2 main ways, as a matter of practicality, that an interest is protected are either (a) by notice 
or (b) as a consequence of falling with Schedule 3 of the 2002 Act. 

In relation to notices, section 32(3) provides that the fact that an interest is the subject of a 
notice does not necessarily mean that the interest is valid, but it does mean that the priority of 
the interest, if valid, is protected. 
 
Section 33 sets out interests which cannot be the subject of a notice. Importantly this includes 
an interest under a trust.8 
 
Schedule 3 of the 2002 Act provides for those unregistered interests which override registered 
dispositions (and are not ‘postponed’ to the interest).  
 
In summary these are: 
 

a) leases for terms not exceeding 7 years 
b) interests of persons in actual occupation 
c) easements and profits a prendre 
d) customary and public rights 
e) local land charges 
f) mines and mineral rights 
g) franchises 
h) manorial rights 
i) rights to rent reserved to the Crown 
j) a non-statutory right in respect of an embankment or sea or river wall 
k) a right to payment in lieu of tithe 
l) a right in respect of the repair of a church chancel 

 
In relation to the co-ownership of land the most important overriding interest is that of a person 
in actual occupation.  
 
Paragraph 2 of Schedule 3 (persons in actual occupation) provides: 
 

An interest belonging at the time of the disposition to a person in actual occupation, so far 
as relating to land of which he is in actual occupation, except for— 

(a) an interest under a settlement under the Settled Land Act 1925 (c. 18); 

                                                           
8 Section 32(3) LRA 2002. 
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(b) an interest of a person of whom inquiry was made before the disposition and who 
failed to disclose the right when he could reasonably have been expected to do so; 
(c) an interest— 

(i) which belongs to a person whose occupation would not have been obvious on a 
reasonably careful inspection of the land at the time of the disposition, and 
(ii) of which the person to whom the disposition is made does not have actual 
knowledge at that time; 

(d) a leasehold estate in land granted to take effect in possession after the end of the 
period of three months beginning with the date of the grant and which has not taken 
effect in possession at the time of the disposition. 

 
Equitable/beneficial interest and protection on the register 
 
Given the statutory provisions set out above, it will have become clear that protecting equitable 
or beneficial interests on the register is not straightforward. The reason for this is that the 
register is intended to be a clear way for a purchaser to see who owns land and what he will be 
buying. 

In Williams & Glyn's Bank Ltd v Boland [1981] AC 487 at 503–504, Lord Wilberforce stated as 
follows:  

“The system of land registration, as it exists in England, which long antedates the Land 
Registration Act 1925, is designed to simplify and to cheapen conveyancing. It is intended 
to replace the often complicated and voluminous title deeds of property by a single land 
certificate, on the strength of which land can be dealt with. In place of the lengthy and 
often technical investigation of title to which a purchaser was committed, all he has to do 
is to consult the register; from any burden not entered on the register, with one exception, 
he takes free. Above all, the system is designed to free the purchaser from the hazards of 
notice – real or constructive – which, in the case of unregistered land, involved him in 
enquiries, often quite elaborate, failing which he might be bound by equities. The Law of 
Property Act 1925 contains provisions limiting the effect of the doctrine of notice, but it 
still remains a potential source of danger to purchasers. By contrast, the only provisions in 
the Land Registration Act 1925 with regard to notice are provisions which enable a 
purchaser to take the estate free from equitable interests or equities whether he has notice 
or not … The only kind of notice recognised is by entry on the register.  

The exception just mentioned consists of “overriding interests” listed in section 70. As to 
these, all registered land is stated to be deemed to be subject to such of them as may be 
subsisting in reference to the land, unless the contrary is expressed on the register. The 
land is so subject regardless of notice actual or constructive. In my opinion therefore, the 
law as to notice as it may affect purchasers of unregistered land, whether contained in 
decided cases, or in a statute … has no application even by analogy to registered land. 
Whether a particular right is an overriding interest, and whether it affects a purchaser, is 
to be decided upon the terms of section 70, and other relevant provisions of the Land 
Registration Act 1925, and upon nothing else.” 

This was confirmed by Mr Justice Henderson (as he then was) to apply to the equivalent 
provisions in the Land Registration Act 2002 in the judgment in Haque v Raja [2016] EWHC 1950 
(Ch). 
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A beneficial interest, such as an interest under an express trust, cannot be protected by notice 
on the register (see notes on section 32 and 33 of the 2002 Act above). 

A beneficial interest may be protected by the beneficial owner being in actual occupation. 
However, there are exceptions to this. If the actual occupation is not obvious on a reasonably 
careful inspection and the person to whom the disposition is made does not have actual 
knowledge, then the interest will not bind a purchaser. 

Further, those who have beneficial interests in property may not be in occupation of the 
property. Examples include those who have left a property, those in hospital or care, and those 
in prisons. Similarly there may be individuals who have interests pursuant to a will trust, but do 
not yet know of their entitlement.  
 
Over-reaching 
 
The basic position in relation to over-reaching is that on a sale of property subject to a trust, the 
proceeds of the sale become subject to the trust. The purchaser does not need to be concerned 
by the trust, and takes free, save that, under section 27(2) of the Law of Property Act 1925 the 
proceeds must be paid to two trustees.9 

It was confirmed in Williams & Glyn's Bank Ltd v Boland [1981] AC 487 and Haque v Raja [2016] 
EWHC 1950 (Ch) that the priority rules in the Land Registration Acts operate first, and the rules 
in relation to over-reaching operate second. This means that where a disposition of registered 
land subject to a trust takes place, the disposition can occur without reference to the beneficial 
interests under the trust. The moneys received by a sole trustee will remain subject to the trust, 
but the purchaser of the property takes free.10 

In Haque v Raja at paragraph 44: 

“A purchaser for value of registered land from a sole individual trustee takes the land free 
from any beneficial interest under a trust of land, unless the equitable owner is in actual 
occupation and has an overriding interest which falls within Schedule 3. Not only is this 
the plain effect of the clear language of section 29, but it also accords with the legislative 
scheme of land registration in England expounded by Lord Wilberforce in Boland’s case. 
Although LRA 2002 made substantial changes from the previous law, I see no reason to 
doubt that the fundamental policy objective in this area remains the same as before, and 
a purchaser takes free from unregistered beneficial interests unless they are protected by 
actual occupation. If it were otherwise, I agree with Ms Williamson that the simplicity and 
certainty which registered conveyancing is designed to achieve would be absent just when 
it is most needed, that is to say where there is a beneficial interest in the land which is 
owned by a non-occupier and which is not overreached. The remedy for a beneficiary in 

                                                           
9 Sections 2 and 27 of the Law of Property Act 1925 
10 The only exception to this appears to be the situation where the third party 
purchaser has committed fraud or intermeddled in the trust so as to be liable in 
knowing receipt as a constructive trust. This would operate on the basis that the 
constructive trust arises post-disposition to affect the purchaser; in practicality 
replacing the pre-existing trust. This point was conceded in Haque v Raja but remains 
to be tested. 
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the position of the claimant is to protect his interest by entry of an appropriate restriction 
on the register. This is a precaution which, for whatever reason, the claimant failed to 
take.” 

 

Restrictions 

As noted by Henderson J, the appropriate way to protect a beneficial interest is through entering 
a restriction against dealing with the registered title. This is the only real way in which a 
beneficial interest of a person not in actual occupation can be protected. 

A restriction is an entry in the register regulating the circumstances in which a disposition of a 
registered estate or registered charge may be the subject of an entry.11 

A restriction is entered either because 2002 Act or other legislation requires that it be entered, 
or for the purpose of (i) preventing invalidity or unlawfulness in relation to dispositions, (ii) 
ensuring that over-reachable interests are over-reached, or (iii) protecting a right or claim in 
relation to a registered estate or charge.12 

No restriction may be entered for the purposes of protecting the priority of an interest which is, 
or could be, the subject of a notice.13 

Such restrictions are usually in standard form, which can be found in the Land Registration Rules 
2003. 

The most common form used is Form A: 

Form A (Restriction on dispositions by sole proprietor) 

“No disposition by a sole proprietor of the registered estate (except a trust corporation) 
under which capital money arises is to be registered unless authorised by an order of the 
court.” 

Other restrictions which may arise in the co-ownership context are: 

Form B (Dispositions by trustees—certificate required) 
 
No [disposition or specify type of disposition] by the proprietors of the registered estate is 
to be registered unless one or more of them makes a statutory declaration or statement 
of truth, or their conveyancer gives a certificate, that the [disposition or specify type of 
disposition] is in accordance with [specify the disposition creating the trust] or some 
variation thereof referred to in the declaration, statement or certificate. 

 

 

 

                                                           
11 Section 40 LRA 2002 
12 Section 42(1)(a) LRA 2002 
13 Section 42(2) LRA 2002 
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Form C (Dispositions by personal representatives—certificate required) 
 
No disposition by the personal representative of [name] deceased, other than a transfer 
by way of assent, is to be registered unless such personal representative makes a statutory 
declaration or statement of truth, or their conveyancer gives a certificate, that the 
disposition is in accordance with the terms of [choose whichever bulleted clause is 
appropriate]  
 
•the will of the deceased [as varied by [specify date of, and parties to, deed of variation or 
other appropriate details]] 
•the law relating to intestacy as varied by [specify date of, and parties to, deed of variation 
or other appropriate details] 
 
or some [further] variation thereof referred to in the declaration, statement or certificate, 
or is necessary for the purposes of administration. 

 
For the purposes of entering a restriction to protect a right or claim in relation to a registered 
estate or charge, a person entitled to the benefit of a charging order on a beneficial interest 
under a trust of land is treated as having a right or claim in relation to the trust property and can 
apply for a Form K restriction. This form of restriction requires the applicant for registration to 
certify that notice of the disposition has been given to the person with the benefit of the 
charging order, allowing that person an opportunity to pursue the capital money arising from 
the disposition. It does not interfere with the mechanism of overreaching. 
 

Form K (Charging order affecting beneficial interest—certificate required) 
 
No disposition of the [choose whichever bulleted clause is appropriate]  
 
•registered estate, other than a disposition by the proprietor of any registered charge 
registered before the entry of this restriction, 
•registered charge dated [date] referred to above, other than a disposition by the 
proprietor of any registered sub-charge of that charge registered before the entry of this 
restriction, 
 
is to be registered without a certificate signed by the applicant for registration or their 
conveyancer that written notice of the disposition was given to [name of person with the 
benefit of the charging order] at [address for service], being the person with the benefit of 
[an interim or a final] charging order on the beneficial interest of [name of judgment 
debtor] made by the [name of court] on [date] (Court reference [insert reference]). 
 

There are over 40 forms of standard restriction that can be used. An application can be made to 
HM Land Registry for a ‘non-standard’ form restriction, but from experience these are seldom 
granted. 
 
It can be noted that none of the standard form restrictions refers to matrimonial proceedings.  
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Concluding remarks 
 
There are ways to ensure that client’s equitable and beneficial interests are protected, but this 
will often involve advisers and conveyancers approaching the registered title system in a 
practical way. 
 
While a beneficial interest cannot be registered or noted against the register, it can be protected 
by a combination of ensuring that all persons entitled to be registered are registered, and also 
by ensuring that the appropriate restrictions are placed on the register. This is more important 
in the case of trusts where the beneficiaries are not in actual occupation. 
 
Finally, it is important to review the registered title when there is any substantial change in the 
circumstances surrounding the ownership of the property. This is most notable on (i) death or 
(ii) relationship breakdown (whether marriage or partnership).   
 
 

© Louisa Nye 
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Joint ownership and registered land –  
Common problems and practical solutions 

 
Problem Scenarios 

 

Example 11

 

Elinor and Marianne are sisters. Elinor and Marianne jointly own Barton Cottage (“the 

Property”). 

The Property was purchased by both sisters together, using money they had inherited from their 

father’s estate. The sisters put in equal sums of money at purchase. 

Elinor and Marianne are both registered legal proprietors of the Property, and this is recorded 

on the official copy entry of legal title to the Property.  

2 years later the sisters agreed that as Elinor had been paying all of the utility bills she should 

have a larger share in the beneficial interest of the Property. The sisters wrote the following on 

a piece of paper: 

“We, Elinor and Marianne Dashwood, being the legal owners of Barton Cottage, agree 

that we own the Property as follows: 60% Elinor and 40% Marianne.” 

The sisters signed the paper and dated it. They gave a copy to their solicitor, Mr Willoughby, and 

asked him to do whatever he needed to do with it to make it legal. Mr Willoughby put a copy of 

the note on the file with the other papers related to the purchase. He did nothing else.  A few 

months later Mr Willoughby ran away taking all the money from the firm’s client account. 

Meanwhile Elinor met Edward. In due course they decided to get married and Elinor moved out 

of the Property. Elinor and Edward had 3 children.  

Marianne remained living in the Property. Marianne never married nor had children. The sisters 

did not think to do anything with the title to the Property. 

Last year Elinor died. She had made a will. Edward was her sole executor and beneficiary, save 

that there are some monetary gifts for the children. Edward has asked to see all the papers to 

do with the Property. 

                                                           
1 With apologies to Jane Austen 
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Marianne is very concerned as to what her position is and seeks your advice.  

In particular she wants to know: 

 1. Whether Edward can take the Property away from her. 

 2. Whether she would have to allow Edward and the children to live with her. 

 3. Whether she can simply sell the Property and move on. 
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Example 21

 

You act for Gwyneth. She has been married to Chris for 12 years. They have 2 children (both 

under 18 years old). 

Gwyneth and Chris are in the process of divorcing. They have a decree nisi but no final property 

adjustment order has been made.  

The Property is valued at £1,000,000.00 (£1 million) and there is a mortgage of £500,000.00. The 

Property was purchased shortly before they were married. For reasons unknown, only Chris was 

registered as legal proprietor of the Property. The mortgage was taken out in Chris’s name but 

has always been paid by payments from their joint bank account. There is a Form A restriction 

on the registered title. 

Chris had previously been using a solicitors firm, Douwe Cheatham & Howe LLP (“DCH”), to 

handle the divorce. Chris became dissatisfied with DCH’s work and has recently appointed Next 

Best Solicitors to act for him. DCH have, however, pursued Chris for fees totalling £20,000.00. 

DCH obtained a default judgment against Chris, and they have registered an interim charging 

order against the title to the Property. 

Gwyneth is very concerned about these developments. She wants to get rid of the Property. She 

is willing to agree to an amicable split of the Property 50:50 and she and Chris have already 

agreed on a division as to the contents of the Property. You have been told by the solicitors 

handling the divorce that as the parties have agree to a 50:50 split a consent order will be sent 

to the Family Court asking that the Judge approved a consent order in those terms regarding the 

Property. (There are other matters in relation to bank accounts which you have not seen, but 

you are instructed these will all be divided 50:50.) 

Gwyneth seeks your advice on the following: 

1. What is her interest in the Property? 

 
2. Is it properly protected, or should something more be done to protect her 

interests on the registered title? 

 

                                                           

1 This problem question is a work of fiction. Names, characters, businesses, places, 
events, locales, and incidents are either the products of the author’s imagination or used 
in a fictitious manner. Any resemblance to actual persons, living or dead, or actual 
events is purely coincidental. 
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3. She is particularly concerned about the interim charging order that DCH has 

obtained. Can this affect her interest? Should you be instructing counsel to 

attend at the final charging order hearing?  

 
4. She is also worried that Chris will panic and seek to sell the Property before all 

the orders are finalised, so that he can cover his bills. Can Chris do this? 
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Constructive versus Resulting 
Trust:  

Confusion or Clarity? 
 
 
 
 
 
 

Miranda Allardice and William East



 
 

41 
 

 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 



 
 

42 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

43 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

44 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

45 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

46 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

47 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

48 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

49 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

50 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

51 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 



 
 

52 
 

 
 
 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
  



 
 

53 
 

 
 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 



 
 

54 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

55 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

56 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

57 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

58 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

59 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 



 
 

60 
 

 
 
 
 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 

 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

-------------------------------------------------- 

 
 
 
 
 
 
 
 


