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9.15 am Introduction - Christopher Tidmarsh QC

9.20 am Public Law Challenges in the Tax Arena
Amanda Hardy QC

9.50 am Film Schemes - not a Romantic Comedy
Ruth Hughes

10.20 am Discovery Assessments
Sam Chandler

10.50 am Coffee Break

11.20 am Trusts Tax 2018

Oliver Marre

11.50 am Correcting Tax Mistakes

Christopher Tidmarsh QC

12.30 pm Close



Christopher Tidmarsh QC has a wide-ranging Chancery practice. He has
considerable experience of contentious and non-contentious aspects of the
administration of trusts both on and offshore. His practice includes rectification and
setting aside for mistake, variation of trusts, removal of trustees/personal
representatives, challenging and defending probate (capacity, want of knowledge and
approval), proprietary estoppel, breach of trust claims, trust aspects of divorce
proceedings, advice on tax issues, advice on administration and drafting. He recently
acted in ADS v DSM (a statutory will appeal).

Amanda Hardy QC Amanda has appeared this year in the Supreme Court, the High
Court and the First Tier Tribunal and has been involved in litigation in many areas of
direct and indirect tax, including trusts and offshore trusts (appearing in the High
Court in 5 recent separate applications to vary extremely substantial trusts and in
relation to the effect of Double Tax Treaty provisions on trust arrangements). Her
advisory private client work focuses on offshore trusts, residence and domicile issues,
divorce and pensions tax. She has written the second edition of Tolley’s Statutory
Residence Text (published December 2017).

Ruth Hughes is on the Treasury B Panel and is involved in some of the largest, most
complicated and interesting tax avoidance cases presently being litigated including
the Ingenious film scheme litigation and ground-breaking Business Premises
Renovation Allowance cases. She is able to bring both technical skill, strong
managerial skills and extensive litigation experience to her cases. In relation to her
chancery practice her written and oral advocacy has been described by the Court of
Appeal as exemplary.

Sam Chandler is on the Treasury C Panel and maintains a busy Chancery practice in
all areas of chambers’ work. He regularly appears in the county courts, the High Court,
the Court of Protection and the Tax Tribunals (both the FTT and the UT), both as a
sole advocate and as junior counsel. He has also gained substantial experience in non-
contentious Chancery work, including advising and drafting around complex issues
relating to trusts and estates and their taxation.

Oliver Marre has a practice encompassing all areas of tax law, both contentious and
non-contentious. He appears in courts and tribunals at all levels. As well as his broad
general revenue advisory work and litigation, Oliver provides advice in the context of
trusts disputes, mediations, in cases before the Family Division (including complex or
HNW divorce cases) and in relation to the taxation of charities and charitable donors.

These notes are intended as an aid to stimulate debate: delegates must take
expert advice before taking or refraining from any action on the basis of these



notes and the speaker can accept no responsibility or liability for any action or
omission taken by delegates based on the information in these notes or the
lectures.
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Introduction

= 4z applications in 2014. 76 in 2015 and 90 in 2016
— When ks JR relevant?
- ‘What is the procedura?
- What are grounds for judicial review?
= Some recent judicial review cases -
+ HMRC publications
» Challenges to FMs and APNs
» The power to assess
— Judicial review challenges to HMRC's exerclse of powers are increasing.
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When is JR relevant?

+  For most tax matters there are appeal procedures set out in law that enable
disputes between the taxpayer and HMRC to be settled, But in some casesthersis
no right of appeal to the tribunal against HMRC actions.

+  This is mainly where the decision made is in relation te a discretionary matter. for
example a decision onwhether a late claim should be accepted, or the application
of Extra-Statutory Concessions.

»  Where there s no statutony right of appeal a taxpayer may turn to judiclal review te
take the dispute forward, for example where there tribunal has refused a late
appeal
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When is JR relevant?

+  JR may alzo look at HMRC decisions whers the dispute is not about whetherthe
decision is technically correct but whers a taxpayer claims that they were
misdirected and in consequence suffered disadvantage. for example that a return
Is wrong because they relied on incorrect advice received from HMRC.

+ R may also be considered where the taxpayer believes that an HMRC officer has
not lstened properly to thelr representations or has acted in a way that appears to
b unfair.

»  The Court of Appeal has recently reaffirmed. the existence of a statutory right of
appeal will preclude JR save In excaptional clreumstances: Glancare Enargy UK
Liq v AMRECI2017] Civ 1716
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Procedure

+ R of tax cases may be referred to and carried cut by the Uppsr Tribunal
Decisions of the UT have the same effect as if the review had been carried oul by
the High Court (England and Wales). the Court of Session (Seotland) or the Court of
Appeal MNorthem lraland)

»  Inall cases except those involving JR of the First-tier Tribunal's cwn procedures, an
initial application must be made to the relevant High Court or the Court of Session,
who will consider whether it is appropriate to refer the case for a decision by the
UT.

+  |faparty wishes a judicial review of the First-tier Tribunal's procedures they should
apply directly to the Upper Tribunal

warwssblawcouk 0]
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Procedure - pre-action letter

+  The leave of the court must be obtained before a claim for JR can be
made {exceptin Scotland). In England and Wales, before any application
for permission to begin proceedings is made. the person who is thinking
of taking action against a public body should normally send a 'pre-action
letter to that body.

+ The purpose of the pre-action letieris to identify the issues in dispute
and to establish whether litigation can be avoided.

+  The public body must reply to the pre-action letter lusually within 14
days).

e sshlawco uk ]
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Procedure - permission to appeal

+  The taxpayer must then apply to the High Court for permission to bring JR
preceedings within 3 moenths of the date of the decision the application relates to

+  The High Court will decide the application for permission and may transfer the
Judicial review to the UT or it may decide the case itself

+  The application must slate: the taxpayer's name and address: the name and
address of their representative (f anyland any other interested parties: an address
where documents can be sent to them: details of the decision being challenged,
Including the date, reference and kdentity of the decision maker: a statement that
the application is to bring JR proceedings: the cutcome they are seeking: the facts
and grounds of their case

warwssblawcouk 7
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Procedure - permission to appeal

+  The taxpayer must alse send a copy of any written record of the
decision, and copies of any other documents which the High
Court/UT or any other party need to understand the application

+  The taxpayer may apply for an extension to the time limit, but must
give reasons why they did not apply within the time limit

+  The High Court"UT will send a copy of the application and any

decuments to all interested parties
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Procedure - permission to appeal

«  Any party who receives a copy of the application and wants to take part must write
to the High Cowrt/UT to acknowledge that the application has been served within
#1 days of the date the High Court/UT sent the copy to them

»  The acknowledgaement must state whether they intend to oppose the application
for permission and, thelr grounds for support or oppoesition; the name and address
of anyone nat named in the application that they think is an interested party

+  [fthey do not send an acknowledgement they may not take part in the application
for permission. They can take part in subseqguent procesdings if permission is
given

warwssblawcouk a9
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Procedure - appeal

¢ The High Court will write to all interested parties to tell them whether it gives permission
1o baring JR proceedings. If the: High Court refuses permsson itwill alsa give reasans for
refusing and details of any limitations or conditions mposed

+  |fthe High Court has refused an application without a hearing. or allows an application
with conditions, the party applying for permission can write and apply for the decision to
be reconsidered at a hearing. They must apply for the decision to ba reconsidered within
14 days of the date the High CowrtsUpper Tribunal sent them its decsion

+  Where pesimissan has besn granted, the persan who wishes to bring a case for JR mist
provide detailed grounds in support of thedr case to the High Court in writing within 35
days after the High Court/Upper Tribunal granted pesmisson
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Procedure - appeal

= The party who sppled for permission can onty rely on the grounds given in their sppication
unless the High Couwrt AT gives them permission to incuds other grounds

= Both the party applying for peemission and the party opposing it may provide evidencs and
gk representations at ary hesring Other parties can also provide evidence of make
represantations but must appty to the High Court/UT for permission to do so

= Each party to the proceedings. end any other person permitted, may produce esidence [except
ot the applcation for permission hearing): make reprasentations at amy hearing they are entitled
to attend, and meke written representations. refating o a decdision to be made without & hearing

= The hearing and dedsion will foliow the same procedurs as other hearings by the High Court
Court of Sessions/UT. The Cowt UT can sward costs in judicisl review proosedings.

W SEblaw o Uk i1
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Grounds

" Lot Do litliresd) 3 rouncts U pom which the couns will quash 8 decizion in S50 v Minafer iy Jl Senie
|1288] 1 AC 372 2t p. 210 a5 follows:

- Alegaidy which ocours if the decision-malesr fails to ‘wrossram comect)-the low Shal rmguiates fis
SRR OUR!. FOT SISO, DECHU5S Ne Nas Sconsiruad 8 SEatutony DoV o faled 1o take
accourt af a consicderation which be is expresshy ar implicily required to bske into account or bkes
aocoun of considerations which are imalevant,

- procediesl morosaed which occurs iF the decision falls to comply with an express procscrnal
requirernent ar a procedural requirement which isimpled by the rules of natural justics. £ may, for
enamEle e 8 bieach of natiral justice Ror HMIRC 1o seak 1o exercize diecrationany porasrs without first
gving the tgayer an apporbunity b males repressniations

- ATSREY e G0N IS 20 unreasonablbs Thatl no reasonaile Doy could reach it
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Grounds

*  In the tax context the courts quash decisions where there has been "wnfaimess
amaurnting fe an abuse of power', The courts will not interfere in a decision merely
because it is harsh and therefore appears unfair. It i only in those cases where the
decision is entirely unreasenable or HMRC have acted in such a way that the
decision can be regarded as an unfalr abuse of power that the courts will interfere.

»n B v iR Cormrivs ax parte Unilever(1906] STC 881, Unilever successfully argued
that HMRC's past conduct in allowing loss relief claims made it unfair fer them to
refuse relief on the basis that there had been a failure to make a proper claim
within the statubony bime lmit. Mo express reprasentation was mads Lo the taxpayer
but HMRC's past conduct was held to make its refusal of the claim unfair and

unlawful
aearwcshlawco uk 13
5 Stone 18 Pabruary, a0
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Grounds

« A number of applications have related to HMRC s failure to act in accordance with
representations made to taxpayers. Thase represantations might be generally
published statements of practice or made to specific taxpayers

* In B v iR Commrs ex parfe Matri Secuniies Lid15a4] 5TC 481 and & v /R Commrs
ax parte MEK Underwriting Agencies Lid[198g] STC 873 it was accepted that it
could be an unfalr abuse of power for HMRC to depart from guldance or Informal
clearances given to individual taxpayers if they are expressed in terme which the
taxpayer could reasenably expect to rely upon and are not subject to any relevant
caveats including where the taxpayer receives a ruling that does not reflect the
correct application of the law

W SEblaw o Uk 4
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Grounds

+  The twe primary conditions set out in MFK, which must be satisfied,
are:!
= the taxpayer has put all his cards face upwards on the table fwhich
inclides providing full details of the specific transaction for which he
seeks HMRC's ruling): and

— the ruling relisd upon must be clear, unambiguous and devoid of relevant
qualification

+  These are not easy conditions to satisfy

aearwcshlawco uk 15
Stone 1% Pabruary, 200
Buildings Amanda Hardy 8¢

Recent JR Cases - HMRC publications

+  This appreach was held to apply to HMRC publications in & ton the appfication of
Cavies! v HMRC: R fon the aopiicaiion of Games-Cooper) v HMRC 120111 5TC 2245
at 28] and |2g]. Lord Wilson applying Moses L) in the Court of Appeal [2000] STC
860 at [121:

+  Theimporiance of the extent to which ousana's of axpayers may rell uoon guigance
of great significance as to how they will manage heir fives, cannod be doubted. if goss
ter the Aeart of the rélationship beteesn the Revenue and taxpapen It s trite to recall that
it i for the Revenus fo determine the best way of fBciitaiing colfection of the tax ¥ =
unoer a statuiory abligation fo callect But i showld nat be forgatten that the Revenue
itsedf has long acknowlegged that the best way s by encouraging co-aperation belween
the Revenue and the pubiic -

e sshlawco uk 16
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Recent JR Cases - HMRC publications

«  Co-gperalion requires fair deating by the Revenwe and frank and open dealing By
the public. Of course the Revenue may refise (e give guidance and re-creale @
situation in which the taxpayers and thelr achisers are left to trawl through the
authorties fo find a case analogous (o their own, or. if they are forfunale.a
statement of priciple applicable to thelr circumstances. Bul siice 1973, in & feld
fraught with borderiing cases relating fo an encrmous vanetly of cirocumstances, the
Revenue hias chosen fo confer whal presumably # regarded as a benefit on
taxpayers who wished to know whether they were ikely fo be trealed as resident
arnat

+  SCulkimately held IR 20 was not "clear and unambiguous” and did not cover the
tawpayars situation.

W SEblaw o Uk 7
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Recent JR Cases - HMRC publications

*  Similarly in Samarkand Film Partnership No.3 v HMRC [2017] STC 326 the public law
Issue turned on whether certain passages of the Business Income Manual covered the

situation. Henderson LIz

*  Although it is now well established that the doctrine of legitimote expectation in public
tow con extend to substontive as well os procedural expectations, and can in on
appropriate case prevent o public body, including HMRC, from applying the law correctly
where to do so would frustrote the claimant's expectotion, experience shows that the
coses where such o clalm has succeeded, at any rate in the field of taxation, ore
relatively few and for between. This is in my wiew hardly surprising. There is @ strong
public interest in the impasition of taxation in accordance with the low. ond so that no
fneliviaual taxpoyer, o group of taxpoyers, is unfoalrly advontaged ot the expense of other
HANPOIYErs.

e sshlawco uk 18
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Recent JR Cases - HMRC publications

+ There is also a real public interest In the Revenue making known the general
approoch which it will odopt, ond the practice which it will normally follow, in
specific areas. The publication af the BiM is o good exampile of this principle in
operation. But there are likely to be few cases where o taxpayer can plausibiy
claim that o representation made in general material of this nature is so clear
and unguol{fied that the taxpayer is entitied to rely on it and to be taxed
otherwise than in accordance with the law.

+  He ultimately concluded that such represantations as were present in the BIM
were subject to the caveat that they would not apply In the case of tax

avoidance, and that this prevented a legitimate expectation from arizing.

wrwrwsshlawcouk 13
Stone 18 Pabruary, a0
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Recent JR Cases - HMRC publications

«  The decision of the Court of Appeal in & ion the applicationof Hely-
Hutchinson! v Revenue and Customs Commissionsss 20171 5TC 20438 turned
on the circumstances when HMRC guidance can be relied on

+  HMRC issued guidance in 2003 (on which the taxpayer relied) and then in
2009, reversing its position. HMRC refused the taxpayer's claim by applying
the 2000 guldance.

+  The taxpayer succeeded in the High Couwrt. but lost in the Court of Appeal.
Arden LI recognizsing that the taxpayer had a legitimate expectation but in
considening whether it was legal to frustrate it held

W SEblaw o Uk Z0
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Recent JR Cases - HMRC publications

= Litis well esfablished that itis open to a public boay to change a policy if it
has actad under a mistake The decision whether or not to do so s not
reviewed for fts compalibility i the public inferest. the question is whether or
not there has been sufficient unfaimess fo prevent correciion of the mislake
it is clsar fram the authoniies that the unfalmess has o reach a very high
level: see, in particular, the holding of Siman Brown LY in Unitever where he
held that it was noi encugh that the change of caurse by the public body was
mere wrfalmess” or conauct which was ‘a B reh” I had to be aulrageatsly
OF CORSEICUOUSTY LRIair

W SEblaw o Uk 21
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Recent JR Cases - HMRC publications

«  High bar. The CA ultimately held that HMRC was open to change its policy
with good reason and while consistency was desirable (other taxpayers had
not had enquiries opened and has been treated differently) a public body was
na bound to maintain a mistaken position

+  Two more appeals before the CA theard in Decembert Cfy Shoesand Veolia

= Rion the gopiicalion of Clfy Shoes Whalesale Lid! v HMRCI2018] ENYHC 107 (Admin)
the: High Cowrt rejected an application for judicial review of HMRC'S refusal to grant the
nine claimants, all of wham had operated employee benefit trusts (EBTs). the full
benefits of the Lechtensten desclosure facilty (LDF) an the bass that thesr apglications
wera never registared and therefore they had no lagitimate expectation to receive full
benefit of the LDF. and there had been na abuse of power or ermor of law by HMRC

W SEblaw o Uk 22
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Recent JR Cases - HMRC publications

»  Rion the appiicationof Veolla £5 Landfil Limited, Vealia £5 Cleanaway (LK)
Limited) v HMRC 2o16] EWHC 1880 (Adirin).

+  Mr Justice Nugee dismissed claims for judicial review brought by the Veolia
and Viridaor group of companies in relation to HMRC's demands for very
substantial payrments of landfill tax. The claims were brought on the basis that
Revenuwe and Custorms Brief 58/08 dated 22 December 2008 gaverise toa
legitimate expectation that such demands would not be made. Other major
landfill site operators have similar claims which have been stayed. Mr Justice
Mugee accaptad the case advanced by HMRC that the Brief did not give rse
to any material legitimate expectation. He also accepted their argument that
the Weolla companies had not been the victim of unegual treatment, relative
to their compsetitors

= Watch this space!

W SEblaw o Uk 23
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Recent JR Cases - FNs and APNs

= Anumber of recent public law challenges have concernsd APMN's

+ The dusen on e application of Rowe and ors v The Commissioners for Her
Mapasty s Revenue and Customs 120171 EWCA Civ 2108 and The Quean o fhe
application of Vital Mt Co Limited and Ors v The Commissioners for Her Mafesly's
Fevenuye & Customs 20071 EWCA Civ 2106 - CA

+  The Queen on the appfication of Walzow v The Commissioners for Her Maiestys
Revenue & Customsistayed behind Rowe)

«  The Queen on the applicalion of Dickinson & Ors vHer Maiesly's Revenuweand
Cusfonstawaiting permission to appeal to CAJ

W SEblaw o Uk 24
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Rowe and Vital Nut
v In Rowe the applicants hacl participated in film partnership schemes established by

Ingenious Media PLC. The schemes were disclosed under DOTAS

+ Itwias clalmed that the partnerships of which the applicants were members carred on a
trade and had sustained losses in the trade and that each applicant's share of losses
could make claims (as they had done) o sat that share against ncome of the current or
a prior tae year or to carry it forward against specified profits of a later year

¢ In Vi Mo contributions were mads by a company to an offshore trust which qualified
a5 an EFURBS. The dispute was whether the contribiutons wese immediately deductible
In computing taxable profits for corpaoration tax purposes or whether immediately
deductibility was dended on account the employves benefit contribution rules

aearwcshlawco uk 25
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Rowe and Vital Nut

+  The claimants grounds were that the decision to issue APNs was:

1 unreascnable, disproportionate or otherwise unfair;

2. beyond the powers conferred by statute,
3. contrary to the principles of natural justice,
4. unlawful, in that there was no tax due or payable:
5 in breach of article 1 of the First Protocol (41P1) (and article &),
6. notinaccordance with the 'designated officer requirements
contained in the legislation
warwsshlawcauk 26
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Rowe and Vital Nut: Grounds 1 and 2

Heard together, judgment 12/12/2047. Leading judgrmants were given by Arden L igrounds
1 10 4] and McCombe L) igrounds § and 81, with Thireell L) Court summarnsed arguments
I Itwas not part of the statutony purpose for APNE/PPNS o be ssied 1 1axpayers
who had angaged in tax avoidance before the legislation was passed
The desgnated offlcer ssulng the natices must be satisfied that the arrangements
ara not effectiva.

ii. ~HMRC's policy’ for issuing APMs/PPMs does not take into account all relevant
factors

v, Tihe statutony provisions were not retrospective in thelr effect

w. Theissuance of the notices was perverse, particularly in light of the fact that delay
in progressing the appeals/enquires was HMRCS fault

aearwcshlawco uk 27
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Rowe and Vital Nut: Grounds 1 and 2

With regard to 01, CA agread with the High Court, holding that the nobces oould be ssued to
taxpayers utllising schemes pror to the legslation cormng nto effect. The clamants’
argurrents that the intention of the legislation was to deter future {and not historic) use of tax
avoidance failed The court stated that the legislation was also intended to apply to the
stringing out’ of appeals. It did, howewer, comment that in construing the legislation, the
court reguired clear statutony languags in ordes to depart fram comvention Arden L said
(helpfully) iat para (5ol

Altfaugh | do nol congider thal the senioe of @ PPN on Mr Rowe was outside the

stafutory punpose of the new regime or precluded by it | consider that the breadith of

the powers contained i Hhis regime call for cawtion

e sshlawco uk 28
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Rowe and Vital Nut: Grounds 1 and 2

*  inacase suoh as Mr Bowes, i the provisians of the FA 2014 are aoplisd without
iirmitation e result may be thal Parliament imposes & dissdvantage an oitizen A in orger
to oeter citizens 8 C. 0 £ and F from acting in & simiar way: That s on the face of ita
remarkable result in panciple § s possie for Parlament fo Impose such an abligaian
bt the court will expect the legisiation to be expressed i clsar [anguage Fit is fo
achieiie thal effect | approsch the lssues of stalutory Interpralation ansing on this aopesl
o hat basls

*  The court concluded that it was the clear intention of Parliament to deter theuse of tax
aveedance schemes through the ugse of this legislation: and the: notices issued 1o the
claimants were within the scope of that statutory purposs.

aearwcshlawco uk 29
I 5 Stone NE——
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Rowe and Vital Nut: Grounds 1 and 2

+  Although HMRC was ultimately successful in relation to (i), the CA
did not agree with the High Court on this issue. HMRC's case on this
point was that the duty of the designated officer was net to
determine the effectiveness of the underlying scheme, unless it was
‘obwious” that the scheme achieved the intended fiscal
consequencas. Claimants' case was that the onus should not be on
the taxpayer to establish the effectiveness of an arrangement after
an APRM/PPM had been issued. The court agreed with the claimants.
Arden L said (at para [8a])

W SEblaw o Uk 30
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Rowe and Vital Nut: Grounds 1 and 2

+  The courls are entiited to aporoach these wnusual powers on the basis that
funfess the legisfaiion cleady provides (he conlrand Pariament would nof
confer power (o serve an APNAEPN wiless theve were reasonable grounds
for concluding that the Lax would wlimaltaly be found to be payabile. That
wowld result in APNs-PPNs only baing capable of baing used ina
proporionate manner when the interests of the state and of the taxpayers
imvolved are fairy balanced The contrary proposifion would fovolve aliowing
the state arbiiranly to deprive individiuals of thelr property, even only in
anticipationof an obligation that has not el become complete [ law

W SEblaw o Uk 3
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Rowe and Vital Nut: Grounds 1 and 2

«  The court was of the view that the test propounded by Charles J was more
gensrous to HMRC than the statutory language permitted

+  The statutory language requirss the designated officer to be positively
satisfied on the infarmation he then has that the arangements in question are
not effective.

= This is because FA 2014 5 22003} requires the designated officer positively to
determine. to the best of his infermation and belief, the denied advantage

Arden LI sald {at para [67]):
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Rowe and Vital Nut: Grounds 1 and 2

» Asfses it Fanliament has laken e 1w 1hal Ihe new Soneers fo avact accelerated
payments shawd only &e avaliable if the designated officer forms the \wew that the fax
scheme does nat wonk Aaving diligently weighed up to the aopropriate exdent all the
informalion available and not befars, and the designated officer has no reason fo doubt
that information... _ i aopreciate that this interpretation makes the legisiation less sasy for
HMRC to operale but that is not & reason for departing from (he sltalute’s meaning as i
wngiersiand it fo be i can marepver. equally be sald that it is difficult to see wihy
Farfiament would have legisialied for the inferpalation of 3 designated officer, 3 senior
oifffcer af HMIRC, iF i was nol infended that HMAC showuld have fo fake 3 wisw an

effectivensss
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Rowe and Vital Nut: Grounds 1 and 2

= On point i) the court found in favour of HMRC. HMRC s policy is to issus
APMNs/PPMNs invirtually all cases where they consider the conditions. referred
toin FA 2014 5 219 and 5ch 32 para 3. to be satisfied. The claimants argued
that sich a policy fettered HMRC s discration and was unfalr.

+  The court, however, found that the authorities supported HMRO s view and it
was open to them to formulate and apply such a general policy

»  The court commented that the threshold for defeating the issuance of the
notices on such grounds would b extremely high.
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Rowe and Vital Nut: Grounds 1 and 2

+ With regard to (v, the claimants argued that the APN regime
retrospectively removed legal entitlements that taxpayers who had
participated in DOTAS arrangements had at the relevant time

+  HMRC argued that Parliament had clearly intended the legislation to
apply to arrangements which had been utilised prior to the
enactment of FA 2014

+  The court agreed with HMRC and the first instance judges, and
confirmed that the APN regime can be applied to arrangements
entered into before the legislation came inte force

warw ssblawca uk 35
I 5 Stope. 4= Fatruary, 2008
Buildings Amands Hardy 3¢

Rowe and Vital Nut: Grounds 1 and 2

+  Asto vl the claimants relied on the well-known natural justice principles which
require HMRC to consider all relevant factors and act fairly in the exercise of its
POWErs.

+  The claimants argued that HMRC had failed to do soin this case: for example, by
failing to take into account the fact that the delay in determining the tax appeals
was largealy the fault of HMRC and not the taxpayers. Likewise, HMRC was said to
not have considered whether suing the notices would cause financial hardship to
the recipients of the notices. HMRC's position was that it has a hardship policy
which enables taxpayers who have received an APNSPPN to contact HMRC with a
view Lo agreeing a time Lo pay arangement, if they cannol pay without incurring
financial hardship.

e sshlawco uk 36
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Rowe and Vital Nut: Grounds 1 and 2

*  CAheld HMRC's application of its hardship policy may not be sufficient as a means
of safeguarding taxpayers nights, Arden LI said (at para 101])
HMRC may be deating with indhvidual faxpapers an whom an APALPEN may have o dracorian
Sfacl Some Mdy e wealthy [apapers Sl RS May Aave 1D 220 (Sl MOmes oF Make
deciFions abeud imvalvement in that busingss and about Hhat fnancial expenaifiurs vl may
1t ol fa have Bean wineressay IFihe schame in question is affeciive _ In declaing whathar
1 issie ar confim an APNCPPN HMREC may: iv perfarmance of thelr duly fo act far: have o
take info consideration thal thana is 2 significant failime rafe (20%) and that faxpayers should
not be requaned bo comply with APNSAPENS where 1w resulf wold be artytray or oopessive,
&5 WHARS & LANPEPer & forcad 1D Sell 1S Aorme S & Al Rven efcuit HiTte 1o 00 50 0 A way
that vl procens 8 Qood groe oF iaave M with an acosmialie alifermative.

warwssblawcouk a7
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Rowe and Vital Nut: Ground 3

+ HMRC duty of farness is satisfied as a taxpayer has the r ght o make representations in
relatian Do ary APRSPPM issued, Clasmants: HMRC shauld have explained the bass af
thair liability before issuing the notices. The CA agreed with claimants

+  Consistent with its view in relation to the designated officer, the CA heald that HMRC is
obliged ta form a view an the arrangemants in quastion. CA concluded on the facts. the
claimants were aware of HMRC sviews in relation to the underlying arrangements and
the asis of their Uability.

*  HMRCreferred to the fact that it had publshed a number of ‘Spatlights’ nwhich its
WiEws On The L ConSequsnees of the: AFTANGETIEnts N question were et out TA
satesfied this met requirement that recipeents must be informead of HMRC s view an the
tax treatment of the arrangameants they have entarad into and the basis of any alleged
Liabdliby.
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Rowe and Vital Nut: Ground 4

+  The claimants argued that HMRC was unable to assess them to tax
as it had failed to utilise the correct statutory procedure in time. It
was argued that enquiry time limits exist for a reasen; namely, to
provide some finality to taxpayers.

+  In Rowestandalone carry-back claims were made and it was argued
that an enquiry into such claims had to be made. Distinguishable on
its facts from the taxpayers’ cases in Colter ¥ AMRCT2013]) 1 WLR
3514 and 7 fogo De Siva and Anather) v HMRC [2017) UKSC 74, see
CA N R ioac Demd v HMRC [2017] EWCA Civ 435

wrwrwsshlawcouk 39
I 5 Stone S
Buildings Amands Hardy 3¢

Rowe and Vital Nut: Ground 4

*  HMRC submitted that. even if Mr Rowe's claim was a standalens claim HMRC
could still enquire into it by means of a deemed TMA 1970 s 12A008) enquiry
Inte the partnership retum. The court sald that the facts In the claimants cases
could net be distinguished from those in Oe Siva and. relying on the Supreme
Court's judgment in De Sifva rejected the clalmants argument.

»  When HMRC commenced an enquiry into the retum of the partnership for the
loss year, this operated as a deemed engulry Into Mr Rowe's tax retum,
including the statement of his share of the relevant loss for the same period
Accordingly, the court hald that HMRC did not have to open any other endguiry
inte the standalane claim for relief
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Rowe and Vital Nut: Ground 5

+  Inarguing that the issuance of APMNs/PPNsinfringed the claimants rights
under A1P1, 3 issues arose
Is the article engaged at all by interfering with the ‘peaceful enjoyment of
possessions’?
2. If s is the interference ‘proviced for by law'?
31 Istheinterference proportionate™
+  The court, agreeing with the High Court below, held that the
claimants’ rights under ALP1 were not II'IFFIHQE"G

W SEblaw o Uk 41
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Rowe and Vital Nut: Ground 5

+  The court did disagres with the view exprassed by Simler J in Rowe in relation to tha
applcasility of Kopeck)y v Sovakia2o05) 41 EHRR 43 In Koeechy the applcant was
claiming a right in monay and, therefore, his claim was not a ‘possession’ for A1F1
purposes. Lord Justice MoCombe said (at paras 168, 15697

v Lindsr e APNSPPN procedres it ithe stated simply has & maney claim conferred an it
by legisiation i anticioation of a possible e tax ety which may or may not be
established i makes no claim whatsosver to the mone)y as tax. The dopeliants monsy
remiains their money: fis ko furn he malter around 180 degrees to say that it is the
aopeliants wha anly have a claim to keap thelr maney because of the demand mage by
the state fo depniae them af i it is difficult fo see how the siale’s siatutory claim

prevents the cash being 8 possession” of the 3ppeaiiants.
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Rowe and Vital Nut: Ground 5

¢ Disagresd with Simber I's on soplcatility of APVEO 10 Lid' v A Treasury (200161 EWCA Civ G458

+ A concluded even if A1P1 was engaged. the interfarence was provided for by low and was a
proportionate one inall the ciroemstances. given the legislstive objective to eliminate tax
svoidancs,

= Similery, the interferance was determined to be not truly retrospective. given that the
texpayers knew that they mey have to pay armounts back to HMRC &t some future date, if
arrangements found to ba ineffective

= Articke B chalienge: it did not wish to extend the Ferazzi’ princple further than wes necessary.
Confirmed that APMNs/PFNs are not a claim 1ot bt the avallaoiity of the procedure for
mizking representations against the issuance of notices. together with the eveilability of judicial
rende, provided sufficient sefeguards to satisfy the requirements of article 6.

aearwcshlawco uk 43
-5'0_[1?. 18 Fatruary, sdB
Buildings Amanda Hardy 8¢

Rowe and Vital Nut: Ground 6

+  McCombe L) agresing with Arden L, confirmed that the first instance decisions
Incarrectly reversed the burden of proof with regard to the desgnated officer
requirement; [220]:

T wiowdef st thal | carod soe thal fhe stafifory reguiramant of s desigrated officar” should
e that that officer showld be o mere cipher, He/The must be there bo avarcliss a funchion
amd ho showlpler responsibilify. Othengdss, e statutary requirement of 2 designated offfcar
WL SENVE 10 BUIPOSE,

+  McCombe L) not satisfied that the designated officer had formed an independent view
I the instant cases, But relying on Senlor Cowrts Act 1981 5 31(28), decdad even if
HMRC had applied the correct statutory procedure before issuing the notices, it would
Likedy henee arrvesd at the same conclusion and therefore. the natices should be allowed
to stand.
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Rowe and Vital Nut: analysis

= Anumber of interesting arguments were not put. for exemple. wers there “chosen
arrangements” for Condition B and wers the chosen armangsments DOTAS arrangements

- Hedprful elarification in relation to statutory recquirements in FA 2014 must be satisfied before
HMR can issus an APRAPPH,

= For the purpeses of FA 2014 5 22003 and 5ch 32 pora 402, the designated officar must
regsonably conclude on the information svailable to him that the undestying arrangements ane
inaffective and that the tee caimed will ultimatsty be found to be payable and tagaysr on
notice

. It is important that taxpayers who receive such motices carefully consder whather all necessary
statutory conditions refemad to in the iegsiation have been satisfied

= Comrments of the cout inrelation to finencial hardship also impaortant

o Isa GAAR opimion the fulure?

aearwcshlawco uk 45
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Rowe and Vital Nut: analysis

. A number of interesting arguments were not put. for example. wers there “chosen
arrangements” for Condition B and were the chosen armangements DOTAS arrangements

- Hedpfud elarification in relation 1o statutory requirements in FA 2004 must be salisfied before
HMRC can kssue an APNAPPH

= For the purposes of FA 2044 5 22003 and Sch 32 para 402, the designated officar must
ressonably conciude on the information svalable Lo hirm that the undemying amsngements ae
inaffective and that the b claimed will ullimatsty be found to be payable and taxpayer on
natice.

= Ibisimportant that togayers who receive such notices carsfully consider whether all necessary
statutory conditions refemad to in the egsiation have been satisfied

= Comments of the cout inrelation to finsncisl hardship also importsnt

* |z GAAR opinicn the future?
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Carlton

. R 00 the Application of Marcus Carlton and others) v HMRCI2018] EWHC 130, Whipple )
consdered 2 grounds not addressed In Sowe and Vital st and effect those decsions

+ Taxpayers memibers of LLPS mvested in commerclal D operty (o take advantage of
business premises renovation allowanoes.

+  Groundswere i) partnerships commercal in nature and did not constitute tax avodance
so application of APM legislation unreasanable and/or an abusa of power and {2}
HMRC s dacision to issue PPNs wira whesbecause the statutory conditions not met on
the facts

+  Whipple ) held issue PPNs lawful

*  Tampayer raised angument that Condition B not satisfied: not tax adventage purpose; HMRC:
otfective test - whether advantage results Whipple 1 agreed

wwrwssblawcouk 47
5 Stone. 18 Fatruary, Gn
Buildings Amands Hardy 3¢
Carlton

+  Whipple ) also held Condition B met on the facts of the case as partnership statements
recuced by qualifying expenditure and that results In a tax advantage. Even if wiong,
objective test and only requiras tax avoidance ona of the main purposes ~ihe existence
of a caincident cammensal punpose would ot be faial.

+  W'hipple J held that the arrangements were DOTAS arrangements. notified and
naotifiable. Taxpayer argued investmant for commercial purposes, HMRC loss schemes
within Hallmark & in Regulation 12

+  Taxpayersought to rase desigrated officer point after Rowe Whinple J held not open
to therm the evidence not challenged or pleadad, not asked permission o deal with
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Power to assess

» Anumber of JR cases braughtrelating to thes area

+ RiArchert v HMRC 20171 5TC 1037 Challenge by JR aganst closure notices which did
et stabe the amount of tax dise

= Jay Jaccepted that the clasure noboes were defective as thay falled to state the
armount of tax due, they neverthaeless gave rise 1o an appealable decison under section
11b] TMA 1570

+«  Onsuch an appeal, tha FTT could cure the defects in the closure notice using its powsars
to save errors in saction 114 TMA 1570 Accordingly, the correct course was to appeal the

decsion rather than o bring a judscial ressew

warwssblawcouk 49
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Power to assess

= Similar procedural point in Glencore Enargy UK Lid v HMRC 20171 EWACA Civ 1716 which
concerns diverted profits tax

+  Essentlal complant was that the statutory review and appeal procedure was not a
suitable alternative remedy as it would sea the appellant company out of its money for
samea considerabla period of time.

+ Judicial review was refused, on grounds that it is "a remedy of fast resort. fo ensure hat
the rule af iaw i respected whers no offer procedre s suitable fo achieve that
odective . To aliow il rewew o ninade alongsioe e appeal regime rishs
alsreting the smooth collection of tav and the efficlant funcitioning of the sopes!
procedures ina way which s mot warranied by the need to protect the fungamental

inferests of the taxpayer”
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Finally

» Emanuel Slon [2018l UKFTT 334TC) - FM - the onus &5 an HMRC to demonstrate that
the conditions for isswing a Penalty for failing to comply with the Follower Notice are
satisfied and to demonstrate that the penalty amount has been correctly calculatad. Tha
onus is on the Appellant to demonstrate that it was reasanablein all the crcumstances
not to take corrective action and to demonstrate that he has not been given an adequate
reciuction for co-operation pursuant to 5210 FA 2014, The standard of proof is the chil
standard being the balance of probabilities. On the facts reasonable

v Krnbbs v HMRC12018] EWHE 136 (Chl HMRC successfully strike out JR clalms for carny
back lossaes post Oe Sive Warren J leaves apen fascinating question as to HMRC s right

to restitution whare they have already mada payment.
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Disclaimer

+  DISCLAIMER: Meither these notes nor the talk based on them nor
anything said in the discussion session constitute legal advice, They
are simply an expression of the speaker's views, put forward for
consideration and discussion. Mo action should be taken or refrained
from in reliance on them but independent professional advice should
be taken in every case. Meither the speaker nor § Stone Buildings
accepts any legal responsibility for them
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ahardy@5sblaw.com

©Amanda Hardy 2018
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Film Schemes

NOT a romantic comedy

Best Supporting Actress: Miss Ruth Hughes

Cases — currently in post-production

* Eclipse 35 [2015] EWCA Civ 95

* Degorce [2017] EWCA Civ 1427
* Samarkand [2017] EWCA Civ 77
* R (De Silva) [2017] UKSC 74

* Icebreaker: Take That v Tax Man, Icebreaker 2 (the return of
Icebreaker), Icebreakers, Icebreaker disintegrated

* Ingenious [2016] UKFTT 521 (TC)

Film Schemes - not a Romantic Comedy

Ruth Hughes
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What is the only comparable
film to Avatar?

The Smurfs!

rhughes@5sblaw.com

©Ruth Hughes 2018
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Discovery assessments

Clarkv HMRC [2017) UKFTT 392

Sam Chandler LN —_——— __
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Enquiries
* Unders. 2ATMA 1970:

— An officer of HMRC may enquire into a return if he
gives notice of his intention to do so to the
taxpayer, within the time allowed. e e LS

— Where the return is filed on time, the time allowed
is twelve months after the day on which the return
was delivered.

W SEblaw o Uk 2
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Under s. 28A TMA 1970:

— An enquiry is completed where an officer informs the
taxpayer, by way of a closure notice, that his enquiries
have been completed.

— The closure notice must state either that no amendment
is required or make amendments required.

— Amendments are effected by s. 9C TMA 1970, which
allow the officer to make amendments where tax
payable is, in his opinion, insufficient.

warw ssblawca uk 3
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Applications under s. 28A(4) TMA 1970:

“(4) A taxpayer may afra’y to the Tribunal for a direction
requiring an officer of the Board to issue a partial or final
closure notice within a specified period.

(3) ..

(6) The Tribunal shall give the direction applied for unless
satisfied that there are reasonahle ﬁummds_ for not issuing
a closure notice within a specified peviod”

e SEBLA LK 4

Discovery Assessments

Sam Chandler
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* The provision is “a protection to the taxpayer, by giving it a
procedure whereby, if it believes that an enguiry is being
inappropriately protracted and pursued by the Revenue, it
can bring the matter before the independent and specialist
tribunal”. (see D°Arey v HMRC [2006] STC (SCD) 543)

= [t is for HMRC to show reasonable grounds not to issue a
closure notice (see Eclipse Film Partners No 33 LLFP v
HMRC [2009] STC (SCD))

e SEBLA LK 5

H Pabruany 548

Buildings

Discovery assessments —s. 29 TMA 1970

“If an officer of the Board or the Board discover, as regards
any person {the taxpayer) and a vear of assessment —

ASSCS50
(b) [an insufficient assessment]
(c) [excessive relief]

(a) [incomﬁ]f capital gains that ought to have been

The officer or, as the case may be, the Board may, subject to
subsections (2) and (3) below, make an assessment in the
amount, or the further amount, which ought in his or their
opinion to be charged in order to make good to the Crown the
loss of tax”

W SEblaw o Uk &
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“There are statutory limitations as to the time at which the
sufficiency or otherwise of the information must be judged. These
provisions underline the finality of the self-assessment, a finality
which is underlined by strict statutary control of the circumsiances
in which the Revenue may impose additional tax liabilities by way
of amendment to the taxpaver's return and assessmeni.”

Tower McCashbackLLP 1 v HMRC [2010] EWCA Civ 32 at [24]

warwssblawcouk 7
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Statutory limits
Time limits: ss. 34, 36 TMA 1970
Three important, further limitations:

1. There has to be a “discovery™;
2. No assessment where return made on the basis of
practice generally prevailing: s, 29(2);
3. Where return has been delivered, no assessment unless:
{(a) The insufficiency is brought about by careless or
deliberate conduct: s. 29(4); OR
(b) The Officer could not have been expected to be
aware of the potential loss of tax on the basis of
information available: s. 29(5).

o SEbLaa e ik B
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Limitation One: A “discovery”
See the Upper Tribunal decision in HMRC v Charfton [2013] STC 866

"In our judgment, vio new information, or fact or law is required for there
to be a discovery. All that is required is that it has newly appeared fo an
afficer, m:rmg} hanestly and reasonably, that there is an iml’éﬁt‘f&?ﬂf‘_}' i an
assessment. t can be for any réason, including a change of view,
change of ogrinionor corvect of an oversight ..

.. If an officer has concluded that a discovery assessment should be issued,
bui for some reason the assessment is not made within a reasonable period
aftér that conclusion is reached, it might, depending on the circumsiances,
be the case that the conclusion would lose its essential newness by the time
of the actual assessment. " [37] ’

e SEBLA LK q

H Pabruany 548

Buildings
Limitation Two: Practice generally prevailing

Practice “which is relatively  long-established,  readilv
ascertainable by intevested parties, and accepted by HMRC
and taxpayers alike”

Henderson T in Revenue and Customs Comrs v Household
Estate Agents Lid [2007] EWHC 1684 (Ch)

e SEBLA LK EL:]
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Limitation Three: Taxpayer conduct / awareness

Can only assess where:

— Insufficiency caused by careless or deliberate conduct
(5. 29(4) — see Anderson v HMRC [2016] UKFTT 335
(TC):

OR

— Officer could not have heen reasonably expected, on the
basis of information made available before that time, to
be aware of the situation (s. 29(5) — see Charlton)

Sshlaw 11
I 5 Stone e rp——
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Clark v HMRC [2017] UKFTT 392 | e
Suffolk Life Transfer A 3 Laversham Marketing
Limited Pension | _________ o
Scheme
Transfer® | TTTTTTTTT TTTTTTTTTTTTTTTTTTTTT
Laversham
Marketing Limited
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Clark v HMRC [2017] UKFTT 392

. T; fer A .
Suffolk Life — Laversham Marketing

Limited Pension Scheme

/ﬁa Transfer B

Laversham
Marketing Limited

wwrw sshlawcauk '3
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Clark v HMRC [2017] UKFTT 392 | -
Suffolk Life Tmoafer ) > Laversham Marketing
Limited Pension Scheme | _________ S,
TransferB | T TTTTTTTTTTTTTTTTTTTTT
Laversham
Marketing Limited
o SEbLaa e ik 14

Discovery Assessments

Sam Chandler

36




5 Stone
TAX: How to keep your clients out of court B ulldlng S
and what to do if you get there

I 5 Stone 4 Fatrany {8

Buildings

Clark v HMRC [2017] UKFTT 392

“It cannot have been the intention of Parliament to confine the scope of
the assessment {o what was necessarily an imprecise and subjective,
though objectively tenable, opimion of a particular officer likely to be _—— -
relying on limited resonrces. " [30]

"We consider that it {s consistent with s 29, taken as a whole, for the scope
of the assessment to be limited to a charge of the particular nature which is
considered to have given rise to the loss of tax for a particular vear of
assessment, and which arises oui of the factual matrix that is found to have
been assaciated with the lass of tax that gave rise to the assessment on the
basis of the officer s opinion " [43]

e SEBLA LK 15
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Practitioners” Checklist

1. Isitin ome?

2. Has there beena discovery? | e e

3. Isitstale?

4, Isthe officer’s assessment honest and reasonable?

5. Was the return made in accordance with generally prevailing practice?

6, Ifnot, was the insufficiency cansed by carclessness or deliberate conduct?

7. What about reasonable awareness?

W SEblaw o Uk 16

l 5 Stone 3 Pabruny Ml

Buildings

Practitioners” Checklist

If a new insufficiency emerges in the context of a pre-existing discovery
assessment:

1 Iz it & charge of the same nature?

2. Same factual matrix?

3. Within statutory linitations?

If answer to (1) and (2) is no, then HMRC will need to make a new discovery | ——comemo o
assessment. Are they in time to do s0?

anrw ssblawcouk 7
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Trusts

|s there a trust (at all)?
‘What are the terms?
‘When was it settled?
Who are the trustass? ™ What tax treatment follows?

Wha is the settlor?

Who are the beneficiaries?

Trusts Tax 2018

Oliver Marre
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Is there a trust?

Sham?
“Illusory trusts™?
Bare trusts.

Trusts with unfortunate trustees,

5

Stone
Buildings

Sham trusts

Diplock LI in Snook v London and Waest Riding Investments Ltd [1967] 2 QB

787 at 802:
“l apprehend that, if it has any meaning in law, it meons octs done or
documents executed by the parties fo the “sham™ which are [ntended by
them to give to third porties or to the court the appearance of creating
between the porties legol rights and obligations different from the
actual legal rights and obligations (if any) which the parties intend to
create. But ane thing, | think, is clear in legal principle, moraiity and the
authorities ... thot for octs or documents to be o “shom”, with whatever
legal consequences follow from this, oll the parties thereto must have a
commen intention that the acts or decuments are not to create the legal
rights and obligations which they give the appearance of creating.”

Trusts Tax 2018

Oliver Marre
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Shamtrusts ¥ e

Hiteh v Stone [2001] STC 214 (CA):
it is of the essence ... that the parties to o transaction intend to create | —=——=————- B
one set af rlghts and obligations but do acts or enter inte documents
which they intend should give third parties, in this case the Revenue or
the court, the appearance of creating different rights and obligations.”

See also B v Quillan [2015] EWCA Crim 538, [2015] 1 WLR 4673 for
comman intention,

Buildings

Shamtrusts AN | ________ e

# the settlor intends the assets to be held on terms different to those set
outinthe trustdeed; | ———————— ettt

# the trustee also intends that or goes along with it recklessly;

# both parties intend to give a false Impression.

Trusts Tax 2018 Oliver Marre
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Sham trusts

Maybe ...
No disposal of the property for CGT
No transfer of valuefor IHT

No trustee responsibility for income tax

Buildings

“Musory trusts”

Armitage v Murse [1997] EWCA Civ 1279, per Millett Li:

“there s an frreducible core of obligoticns owed by trustees to the
beneficiories and enforceable by them which is fundamental to the
concept of o trust. If the beneficiaries have no rights enforceable agoinst
the trustees there are no trusts.”

Trusts Tax 2018

Oliver Marre
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“llusory trusts”

15C Mezhdunardniy Promyshlennly Bank & Another v Sergel Viktarowvich
Pugachev & Others [2017] EWHC 2426 (Ch):

“T167] ... when considering what powers a person actually has as a
result of a trust deed, the court is entitled to construe the powers and
duties as a whele and work out what [s going on, as a matter of
substance,..when the deed is exomined with core, what emerged is that
in fact Mr Clayton hod effectively retained the powers of ownership.
[168] This conclusion is not the same thing as o finding of sham. The
analysis is all concerned with what the effect of the deed truly is. it is not
concerned with the subjective intentions of the parties to create o
pretence to mislead,”

Trusts Tax 2018
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Bare trusts

Stated and intended

£

Tax consequences

>

Stone
Buildings

Often no disposal for CGT

Often no transfer of value for IHT

Can be no trustee compliance duties, na trustee income tax, no
trustee CGT, no 10 year charges under the relevant property regime.
Can escape anti-avoidance provisions

Will lose the "benefits” of trust taxation (ncluding 20147 protections)
Different qualifying criteria for e.g. BPR and entrepreneurs relief for
trust property.

e SEBLA LK 12
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Unfortunate trustees

Lee & Bunter v HMECI2017] UKFTT o270 (TCL Judge Bishopp
it follows that | am satisfied that the decisions of real Importance
concaming the Selllements were faken in the UK and merely
imelemented in Mauntius and that the POEM of the Seltlernents was
therefone also in the (KT

Consadquenceas:

# Inthis case. DTC did not apply.

# Query who is the trusteewhat considerations he has in mind/what the
consaquances are vold or voldable declsions? { Turmer v Tumer [1084] Ch
100 Flitter & Anr v HMRC |2013] UKSC 26)

e SEBLA LK 13

Stone
Buildings

Terms

* What powers do the trustees have?

= What is the tax effect (both immediate and longer-term) of exercising
them?

# Eg Extending an interest in possession
» Postpone CGT on end of interast
# |f pre-2006 interest. preserve non-relevant property status

= Avokd charge in diminution in transferor's estate ffurther IHT charge)

e SEBLA LK 14

Trusts Tax 2018

Oliver Marre

45




TAX: How to keep your clients out of court
and what to do if you get there

>

Stone
Buildings

—'5 Stone

Buildings

When?

# Pre- or post- 2006 trusts?

» Relevant property regime changed.

e SEBLA LK

5

—'5 Stone

Buildings

Trustees

* Residence?

* This can be determined by a mix of fact and statute

*  Post 2007 rules for IT/CGT:

- Settlor resident/domiciled in the UK. all trustees must be resident outside the

UK if the trust is to be non-resident

- Settloris non-residentand non-UK domiciled at the time he funds the trust

only necessary that thereis one non-resident trustee for the trust to be treated

as non-resident.

« IHT definition slightly different and piecemeal

W Ssblaw co uk
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Residence of trustees of substantive settlements dictates much
income and CGT treatment

Watch out for UK source income, UK real estate lespecially, for now,
residential propertyl

M.k, That the trustees are a single and continuous body of people
distinct from the trustees from time to time as a matter of statute for
CGT and IT purposes. It is the resident of this person which is
determined by the test (S &g TCGA 1092, 5 474 ITA 2007)

W SEblaw o Uk 7

£

Trustees

Stone
Buildings

Specific relevance for some treaties.

Lee and Bunfer concemed Maurntius trustees

HMRC contended that the DTC could not apply because the "trust” is
a body in Mauritius and the "trustees” are a body in the UK, so the
same person is never subject to tax in both jurisdictions

Rejected by Judge Bishopp.

o SEbLaa e ik 18
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Settlors

*  Most settlements created by UK domiciliaries fallinto the “relevant
property regime”
- Inheritance tax charge on property in the settlement when the trust is created
- tenthanniversary of the commencement of the settlement
- distribution of property out of trust
* Doesthe settlorretainan interest?
- Ifs0. I[TTOIA settlement provisions during life and
- Possible gift with reservation of benefit and

- Watch TOAA provisions. (Motive defence? Fisher?)

wawwSshlawco uk 19
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Settlors

+  Mon domiciled settlor + non-UK situs assets = excluded property

trust

Escapes [HT.
¢+ Watch:

- Assets held eqg UK property holding structures. New IHT res prop

transparency.

= Actual historic and new deemed domicile provisions

warwssblawcouk 20
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IHT residential property transpareng

Interests in partnerships TrUSt
Loans to trusts I
Interests in partnerships .
, Holding Company
Loans to companies?
The TAAR I

UK residence

& 21
I 5 Stone
Buildings
Domicile/deemed domicile @~ | -
+ Old law
- Ganaral lawdomicis - residence & intantion

- IHT desmed domiciks 1517 years nis

+  Mewlaw Deemed domicile for IHT &1T

— 15 year rule

- Returning UK domiciliaries of UK arigin formerly domiciled residents)

W SEblaw o Uk 22
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Domicile/deemed domicile

a\.
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Barclay's Wealth: excluded property

se%r'&%ﬁ'%&% Trustees Cersey) Lid and Michae! Dreelan v HMRC
[2017] EMVCA Civ 1512

+  Dwas domiciled in lreland but subsequently became deemed
domiciled in the UK. Before he became a UK domiciliary:
— In 2001 he settled a trust

= In 2003 he transferred shares ina UK company to the trustees

e SEBLA LK 24
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Barclay's Wealth

+  After D became a UK domiciliany:
- Settled a new st

-  The trustees of he 2001 Seftlement ransferred the shares 1o new st
Mhe sharss were deamed bo remain in the 200t Sstilement for the purpose of the relevant

propesty regime bub were not excluded propesty; that would hawve required the new rust to have
besn marde by & non-domiciled ssttlor)

- The frustees sold the sharss.

—  The trustees trensfesred cash back to the z2o01 Setilerment The trustees of the 2001 Seftlernent
transfierred cash into a Jersey bank account

e SEBLA LK 25
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Barclay's Wealth

«  Excluded property?

«  Settlor UK domiciled "at the time the settlement was made?

+  CAsaid a settlementis a singls settlement evenif a number of transfers are made
into the settlement

+  Dwas not domiciled when he first made the 2001 Settlement

*  The foreign assets were therefore not sutyect to the anniversary charge

« Mot necessary to test the domicile of the settlor every time funds are transferred
batween excluded property trusts.

+  Candesmed domiciled settlors add property to pre-deeming excluded property
settlements? Court of Appeal expressly refusedto rule on that peint

e sshlawco uk 26
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Trust “protections™
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Trust “protections™

+  Asaresult of the deemed domicile provisions, protections have
been introduced in trust taxation for non-doms and those deemed
domiciled under the long-term residence rule

+  Otherwise, ITTOIA and TOAA provisions would bite. These deem
settlors with interests in trust property to be taxable on trust income:

+  Otherwise, s 85 TCGA could apply to deem settlors taxable on trust

gains

e sshlawco uk 28
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Trust “protections™

+ When protected. the charge applies to benefits received from the trust.
rather than income. gains in the trust.

+  This is subject to a number of anti-avoidance provisions, some still being
legislated (E.g. Onwards gifts, via people outside the charge)

*  One area of concernis tainting. If the: settlor adds to the trust once UK
deemed domiciled, or adds value to the trust, then the whole trust
property loses protection.

+  Tanting caninclude as little as a loan on un-commercial terms, but not
failing to revoke.

W SEblaw o Uk 29
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Matters on which we have barely touched

= PPR fortrust residences: section 225 TCGA 1002
+  Especially PPR for trust residences bearing in mind that since 2015 non-

resident trustees have paid CGT on UK residential properties.
+  BPR/APR for trust property.
*  Entreprensurs relief for trust assets

= Section 142 and section 144 IHTA 1084 variations of and appointments
from will trusts within 2 years of death
¢ 5260 TCGA 1902 hold aver relief for gifts into trust.

e SEBLA LK 30
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DOTAS

Section 306 of FA 2004 provides a power to prescribe in regulations the

description of schemes that must be disclosed.

Sections 308, 309 and 310 of FA 2004 require certain persons to

provide information to HMRC about schemes falling within a hallmark.

http: / /www.legislation.gov.uk/uksi/2017/1172/made

wrw, Ssblaw. co,uk 31
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DOTAS

4.—1) . would be reasonable to expect an informed cbserver (having
studied the arrangements and having regard to all relevant

circumstances) to conclude that condition 1 and condition 2 are met

warwssblawcouk 32
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DOTAS

(2] Condition 1 is that the main purpose, or one of the main purposes, of the arrangementsis
to enable a person to obtain one ar mare of the FOLI)“'II";_] edvantages in relaton o
inheritancs tax ithe "tax sdvantage™—

laithe aveidance of reduction of & relevant property entry charge:

Ihithe avoidance or reduciion of a chargs bo inhertance tax undsr section G4, G5 72 or og of
IHTA 1584,

Iciihe avoidance or reduction of 8 charge 1o inherflance tax arking from the application of
section 102, 10224, 1024 or 1028 of the Finance Act 108844} in crocumsiances where there is
alsone charge o noome tax under Schedule 15to the Finance Act 2004 [cherge to ncome
tee on bensfits recsteed by former owner of propsriyk

Idle reduction in the velue of & persons estate withoul giving rise to a chergeaisle ransfer of
potertially exsmpt transfer

warwssblawcouk 33

Stone
Buildings

DOTAS

(3] Condition 2 is that the arrangamants involve one or more cantrived or abnormal steps
wAthout whech the tax advantage could not be obtaned

"HMRC has shared draff guicance with stakeholders and &= i the process of updaling it
to reflect thalr helpfid and consiuctive feedback The guidance will axgain how the
hafimark wonks, the conditions fo be met for arrangements ior praposals for
arrangemenis! o be notifiable. and he croumsiances i wiich arrangemenis are
SNCEOTE o aiseiosLne

The guidance will be published in good time befare the halimark comes into force an

1 Apritacig”

warwssblawcouk 34
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DOTAS - grandfathering

£ —{} Arrangements are excepted from being prescribed under regulation 3 if they—

lalimplement a proposal which has been implementad by related arrangements: and

zlare substantially the same a5 the related arrangements

(21 In this requlaticn “related arrangaments’ means arrangaments which—

larwera entared into before 15t April 2018: and
Iblat the time they were entered into, accorded with astablished practice of which
HMRT had indicated thealr acceptance

(Aisa, apply oniy fo fransactions post 1 April 2018)

warw ssblawca uk 35
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Correcting tax mistakes

Christopher Tidmarsh QC

I 5 Stone 42 Fatruary, 2008

Buildings

» Rectification

+ So called "Rule in Hastings Bass”

* Rescission

W SEblaw o Uk 2

Correcting Tax Mistakes Christopher Tidmarsh QC
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Rectification

» strictest requirements

e results in the document being corrected from its
inception.

warw ssblawca uk 3

I 5 Stone 18 Pabruary, a0

Buildings

The So Called Rule

Now of less importance

rescission for mistake will in many cases be available with no obvious
disadvantage.

May be worth considering:

— if Court might refuse te rescind for mistake because what was being done

was aggressive tax aveidance

warwssblawcouk 4
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Rescission for Mistake
May be available in circumstances where rectification is not possible
Useful where:

» the transaction would not be repeated (e.g. because a tax trap was

overlooked); or

» it is possible o obtain the desired freatment by repeating the transaction
with the mistake corrected

warwssblawcouk 0]

Buildings

Rectification

There must be a flaw in the written document: intention not consequences.

The specific intention of the parties must be shown. Mot sufficient to show
that the parties did not intend what was recorded,

There must be a real issue between the parties

Do not have to show that the settior intended particular wording — sufficient
if intended particular effect.

o SEbLaa e ik &
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Two principal types of mistake:

(1) a mistake as to content of a document;
* 8. a missing clause

{1) a mistake as to meaning

= &g aterm is deliberately included but the settlor misunderstands
its meaning.

+  Re Butlin [1876] Ch 251

e SEBLA LK 7

Buildings

Tax Mistakes

Pitt v Holt [2013] 2 A.C. 108 (para.131) Lord Walker stated:

‘Rectification is a closely guarded remedy, strictly limited to some clearly
established disparity between the words of a legal document, and the

intentions of the parties to it. It is not concerned with conseguences.’

Contrast Gibbon v Mitchell [1990] 1 WLR 1304

e sshlawco uk ]
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Situation 1

WWhere there |s a deliberate decision to Include or omit a term and as a result the
Instrument does not achieve the desired tax result

S knew document meant but was mistaken about its tax consequences
Rectification will not be granted

Allnut v Wilding |2007] ENWCA Civ 412
Racal v Ashmore 15451 5TC 1151

warwssblawcouk a9

Buildings

Situation 2

WWhere intentionwas to achieve a particular fiscal effect and S was advised that a term
achleved that effect.

Mo mistake about the terms.

But those terms do not achieve the intention. There i a disparity between the S's
intention and the wording of the document

e SEBLA LK EL:]

Correcting Tax Mistakes

Christopher Tidmarsh QC

61




TAX: How to keep your clients out of court
and what to do if you get there

5 Stone
Buildings

I 5 Stone 18 Pabruary, a0

Buildings

Wills v Gibbs [2007] EWHC 3361 (Ch);

Vaughan-Jones v Vaughan-Jones [2015] EWHC 1086 (Ch).

Buildings

Martin v Nicholson [2004] EWHC 2135 (Ch)

S wanted to set up a nil rate band trust. S declared a
trust of £200,000 (being the sum that she was advised
was the nil rate band) but band had just been lowered

to £154,000.

Held: the intention was to create a trust of the nil rate
band.

Correcting Tax Mistakes

Christopher Tidmarsh QC
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Lobler [2015] UKUT 152 (TCC).

T invested in several insurance polickes.
Chose twithout advice) partial surrender of the policies
T assassed for very large sum

Had T surrenderaed some of the policies complstely. tax would have been much less

e SEBLA LK 13

£

Stone S

Buildings

FTT concluded that if rectification would be granted, the position should
be assessed as if rectification had been granted

Held that rectification (Lo substitute complete surrender for some
policies) would be granted

hecause the tax consequences were such that the effect of the
partial surrenders was entirely different from what T believed they
would be.

warwssblawcouk 14
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Key points

meaning?

+ Theevidence must be strong,

W SEblaw o Uk

1 Fabruary, 2008

+ Willit be sufficient to show only one person’s (S's) intention?

+ ‘Was the mistake about the contents of the documentor as to

15

Buildings

evidence of his subjective intention

documentsefc,

e SEBLA LK

1 Fabruary, 2008

What evidenceis available to show the requisite intention?

— If necessary to show only S's intention, he can adduce

— Better if some objective evidence can be adduced, e.g.

instructions to solicitors, attendance notes, other

16
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+  Canthe requisite intention be demonstrated - is this a case
where it is necessary to show an intention to executea
decument that conformed with specific reguirements of tax
legislation?

+  Take care to distinguish this from cases where the intention
was to execute the document as it stands and the mistake
was about the tax consequences,

o SEbLaa e ik 7
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+ Isthere an issue between the parties le.g. S and the trustees).
«  Motify HMRC and ask if they wish to be joined as parties.

+  Be very careful before trying to correct mistakes cut of Court
- if you do so it may be too late to rectify (if that is needed).

Correcting Tax Mistakes

Christopher Tidmarsh QC
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The so called rule in Hastings Bass.

Cnce popular “get cut of jail free” card.

The Court was thought to be able to set aside a transaction if trustees had
failed to take into account all relevant circumstances (or takeninto account
irrelevant ones) and they would (or might) have done something different

had they acted properly.

Positionreassessed in Pitt v Holt [2013] 2 AC 108 and the rule was restated

warwssblawcouk 14

Buildings

In outline: transaction can be set aside where trustees have failed to
take inte account relevant considerations - including tax - lor omitted to
take into account irrelevant ones) but only if they were as a result in
kreach of duty

MNB that in Jersey and Bermuda the position is different as legislation has
the effect that there is no need to prove a breach of duty.

warwssblawcouk 20
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Rescission

& Court may set aside a transaction if thare has been

(1) amistake that caused the transaction; and

2]  the donormade a mistake that was so grave that it would be

uneenscionable for the deneeto retain the property

If there is no ssue between the parties, generally relief will be refused because the
second requirement will not be saticfied.

warwssblawcouk 21

I 5 Stone i Pbruary, 2063

Buildings

The mistake can be about:
«  the legal character or nature of the transaction. or

= asto some matter of fact or law (e.g. tax) which was basic to the
transaction.

e SEBLA LK 2z
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Incorrect conscious mistake

This where someaone makes a gift because he consciously but wrongly

believes something to be true. That is sufficient.

Incorrect tacit assumption

This is where someone makes a gift on the mistaken assumption that | oo e
samething is true.  That is sufficient.

e SEBLA LK 23
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Buildings

Misprediction

This i& where someone makes a giftin the hope or expectation that something would
happen.  This is insufficient,

Causative ignorance

This is where someone makes a gift without a belief or assumption about a fact and wha
wiauld not have made the gift had he been told about the fact. That is insufficient.
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TAX: How to keep your clients out of court
and what to do if you get there

5 Stone
Buildings

Buildings

Generally

It does not matter that the mistake is due to carelessness unless 5

deliberately took the risk of being wrong)
The mistake need not be known to the donee

A mistake about tax consequences is suffices if sufficiently serious.

W SEblaw o Uk 25

Buildings

Pitt

In some cases of artificial tax avoldance the court might think it rght to refuse relief
aither on the ground that such claimants. acting on supposedly expeart advice, must ba
taken to have accepted the risk that the scheme would prove ineffective. or on the
ground that discretionary relef should be refused on grounds of public policy

Mol adogted as wat
Wi e Marare | 2005 TWHT 750001
*  Kennedy v Kennedy [2014] EWHC dia0 |Chi
+  Strathmulien (2014] JRC 58
Schreder Cayman Trist Co Lid v Schroder Trist AG (2015018 ITELS)
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TAX: How to keep your clients out of court
and what to do if you get there

5 Stone
Buildings

I 5 Stone 18 Pabruary, a0

Buildings
Mistake must be donor's

Must be unconscionable for the done to retain the

property.

e SEBLA LK 27

Buildings
Gresh v RBC Trust Co [Guernsey 6/2016].

G member of a pension plan administered in Guernsey

G advised that any lump sum distribution made to him would be tax-free
provided not remitted to him in the UK

G requested and received a lump sum distribution. Advice wrong.
Payment not set aside. Mot unconscionable for G to keep it

Only G adversely affected. Mo evidence that adverse consequences for
anyons else
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TAX: How to keep your clients out of court
and what to do if you get there

5 Stone
Buildings

£

Key considerations

Stone is Fatrsary 2022
Buildings

What was the mistake?

“Was it a conscious mistake or an unconscious ana?

If an uncenscious one was it a tacit assumption? (e.g. where client
assumed that a deed would have no adverse tax conseguences)

What did the client assume about the consequences?

e SEBLA LK 29

£

Stone 12 Patruary, 202

Buildings

Subjective evidence from 5 may be adduced. |5 there any other
aevidence of a tacit assumption?

What are the ramifications of the mistake for 57 Are they sufficiently
grave to secure rescission?

If there are not direct ramifications for S, are there indirect
ramifications for 5?7 (e Donee suffers tax charge and trustees feel
obliged to make that good and so reduce trust fund for other
beneficiaries.)
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5 Stone
TAX: How to keep your clients out of court B ulldlng S
and what to do if you get there

I 5 Stone 12 Patruary, 202

Buildings

Procedure for Rectification and Rescission

+  Should notify HMRC
Generally applicationunder Pate | e e

Will need to lodge with statementis) setting out all the evidence

+  Meedto have one Defendant at least.

+ It may be necessary for all the beneficiaries of a trust to be represented
- can the trustees represent all of them or do they require separate

representation, do different classes require separate representation? | —=———--—- e

+  Consideration may need to be given to representing minors and unborns
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