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Penelope	Reed	QC	has	a	wide	Chancery	practice	with	special	emphasis	on	 trusts,	
wills,	 contentious	 probate,	 family	 provision	 claims	 and	 tax,	 both	 in	 the	 UK	 and	
overseas.		She	acted	for	the	successful	charities	in	their	appeal	to	the	Supreme	Court	
in	 Ilott	 v	 Mitson	 [2017]	 UKSC	 17.	 	 Penelope	 is	 recommended	 by	 all	 the	 leading	
directories,	 is	described	as	 “faultless.	Her	advice	 is	delivered	 succinctly	and	without	
hesitation,	 inspiring	 the	 greatest	 of	 confidence	 in	 both	 her	 instructing	 solicitors	 and	
her	clients.”		She	is	praised	for	her	mastery	of	contentious	probate,	trusts	and	capital	
tax	matters.	 	 She	 is	 an	 accredited	mediator,	 a	member	of	 STEP,	ACTAPS	and	until	
recently	was	the	chair	of	the	Chancery	Bar	Association.		She	lectures	and	publishes	
widely	on	all	areas	of	her	expertise.		

Mark	 Baxter	 has	 a	 broad	 traditional	 chancery	 practice	 including	 a	 particular	 focus	 on	
contentious	and	non-contentious	trusts	and	probate,	tax,	and	Court	of	Protection	work,	and	
related	professional	negligence.		He	is	recommended	in	two	areas	of	practice	in	Chambers	
UK	2017,	described	as	“technically	superb,	is	very	good	with	clients,	and	is	a	very	persuasive	
advocate	who	provides	a	 tremendous	 service”.	 	Mark	 regularly	 lectures	and	contributes	 to	
professional	journals	on	all	areas	of	his	practice	and	is	co-author	(with	Penelope	Reed)	of	
Risk	and	Negligence	 in	Wills,	Estates,	 and	Trusts.	Mark	 recently	appeared	at	 first	 instance	
and	on	appeal	in	Randall	v	Randall	[2014]	EWHC	3134	(Ch),	[2016]	EWCA	Civ	494,	which	is	
the	 leading	case	on	standing	to	bring	a	contentious	probate	claim,	as	well	as	 in	Roberts	v	
Fresco	 [2017]	 EWHC	 283	 (Ch),	 where	 he	 successfully	 resisted	 an	 attempt	 to	 bring	 an	
Inheritance	Act	claim	by	a	deceased	claimant’s	estate.		

Henry	Legge	QC’s	 practice	 includes	a	broad	 range	of	 chancery	work	but	with	particular	
emphasis	 on	 cases	 involving	 trusts,	 estates,	 pension	 schemes	 and	 disputes	 relating	 to	
personal	chattels	and	art.		Throughout	his	career	he	has	acted	regularly	in	trust,	estates	and	
probate	 cases.		 Notable	 recent	 cases	 include	 the	Longleat	 litigation,	 the	Trilogy	 litigation	
and	Gorbunova	 v	 Berezovsky.		 “One	 of	 the	 brightest	 stars	 of	 the	 chancery	 Bar.	 	 A	 brilliant	
advocate	with	great	technical	nous.		Fantastically	bright.”	Chambers	HNW	2016	

William	East	has	a	general	 chancery	practice	 in	all	 areas	of	work	undertaken	at	5	Stone	
Buildings.		 For	 nine	months	 after	 completing	 pupillage	 he	was	 a	 judicial	 assistant	 in	 the	
Supreme	 Court	 to	 Lords	Walker	 and	 Dyson.		 He	makes	 regular	 appearances	 in	 the	 High	
Court,	 County	 Court	 and	 the	 Court	 of	 Protection	 and	 is	 listed	 for	 the	 latter	 as	 a	 leading	
junior	 in	Chambers	UK	2017.		In	 the	2016	directory	he	was	praised	 for	“his	 financial	 and	
investment	expertise	alongside	his	family	estate	planning	experience.”		He	is	a	member	of	the	
Bar	Pro	Bono	Unit	and	also	participates	in	the	CLIPS	scheme	in	the	High	Court	giving	free	
representation	 to	 litigants	 in	person	 in	 the	Chancery	Division	Applications	Court.		He	has	
written	 for	 several	 professional	 publications	 and	 frequently	 lectures	 on	 areas	 of	 his	
practice.	

Barbara	 Rich	 specialises	 in	 contentious	 succession	 and	 trusts	 litigation,	 and	 in	 the	
property	and	affairs	 jurisdiction	of	the	Court	of	Protection	under	the	Mental	Capacity	Act	



	

	
	

2005.		The	cases	she	deals	with	are	often	of	substantial	value	and/or	legal	complexity	and	
importance.		 Barbara	 is	 also	 an	 enthusiastic,	 effective	 and	 experienced	mediator.		 She	 is	
recommended	in	the	Legal	500	2018	directory	as	a	tier	2	leading	junior	for	Private	Client:	
trusts	and	probate	work:	‘Her	stamina	is	huge	and	her	brain	power	second	to	none’,	and	as	a	
tier	1	leading	junior	for	Court	of	Protection	work,	and	in	Chambers	UK	Bar	Guide	2018	as	a	
leading	 junior	 in	traditional	Chancery	work: "Handles	clients	extraordinarily	well.	She	also	
has	a	good	academic	grasp	of	the	law	whilst	at	the	same	time	being	a	strong	litigator	who	can	
identify	 and	 make	 practical	 arguments"	and	 as	 a	 star	 individual	 in	 Court	 of	 Protection	
property	and	affairs	work.	

 

 

 

 

 

 

 

 

 

 

 

 

These	 notes	 are	 intended	 as	 an	 aid	 to	 stimulate	 debate:	 	 delegates	must	 take	
expert	advice	before	taking	or	refraining	from	any	action	on	the	basis	of	 these	
notes	and	the	speaker	can	accept	no	responsibility	or	liability	for	any	action	or	
omission	 taken	 by	 delegates	 based	 on	 the	 information	 in	 these	 notes	 or	 the	
lectures.
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A	WILLS	ACT	2020?	

INTRODUCTION	

In	 July	2017	the	Law	Commission	published	 its	consultation	paper	on	“Making	A	

Will”.			This	is	a	wide-ranging	general	review	of	the	law	of	making	and	interpreting	

wills,	 both	wills	made	by	 adults	who	have	 capacity	 to	do	 so	 for	 themselves,	 and	

statutory	 wills	 authorised	 by	 the	 Court	 of	 Protection	 for	 adults	 who	 lack	

testamentary	capacity.			The	Law	Commission’s	stated	reason	for	undertaking	this	

review	is	that:	

The	 law	of	wills	 needs	 to	 be	modernised	 to	 take	account	 of	 the	 changes	 in	 society,	

technology	and	medical	understanding	that	have	taken	place	since	the	Victorian	era.	

The	consultation	closed	on	10	November	2017.		The	Law	Commission	has	reported	

that	it	has	received	177	responses.		Some	of	the	representative	professional	bodies	

have	published	their	responses.		The	Law	Commission	is	currently	analysing	these	

responses	and	will	produce	a	further	report	once	it	has	done	so.			The	target	date	

for	this	is	late	2018.	

Is	 it	possible	 that	 there	will	be	a	Wills	Act	2020,	bringing	some	of	 these	changes	

into	force?		The	Law	Commission	say	(paragraph	1.25)	that		

We	 do	 see	 one	 result	 of	 this	 project	 as	 being	 the	 creation	 of	 a	 more	modern	 and	

improved	Wills	Act,	to	replace	the	Wills	Act	1837	

If	so,	they	will	make	a	great	difference	to	all	lawyers	who	deal	with	wills,	whether	

their	 focus	 is	 on	 non-contentious	 advice	 and	 will-drafting,	 or	 on	 the	 disputed	

validity	or	interpretation	of	wills.		It	is	of	great	interest	to	us	at	5	Stone	Buildings,	
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as	 the	 validity	 and	 interpretation	 of	 wills	 has	 traditionally	 been	 a	 core	 area	 of	

practice	in	chambers,	and	continues	to	be	so	today.		The	consultation	papers	refers	

to	many	decided	cases	in	which	members	of	chambers	have	acted,	and	to	a	chapter	

written	by	Penelope	Reed	QC	in	a	recent	book	on	succession	law.	

The	Law	Commission’s	paper	 is	 very	wide-ranging.	 	The	 chapter-headings	of	 the	

consultation	paper	alone	give	an	idea	of	its	breadth.		It	covers:	

- testamentary	capacity	

- statutory	wills	

- supported	will-making	

- formalities	

- electronic	wills	

- protecting	 vulnerable	 testators:	 knowledge	 and	 approval	 and	 undue	

influence	

- children	making	wills	

- interpretation	and	rectification	

- ademption	

- revocation	

- mutual	wills	



Trust	and	Inheritance:	 	 	
Recent	Developments	
	
	

  	
   
A	Wills	Act	2020?	 	 	 	 	 	 	 Barbara	Rich
	 40	

	

- donationes	mortis	causa	(deathbed	gifts)	

- “other	things	a	will	could	do”	

The	paper	raises	64	questions	for	consultation.		The	very	first	question	is	whether	

the	word	 “testator”	 should	be	 replaced	by	another	 term	–	either	 “will-maker”	or	

something	 else.	 	 It’s	 not	 easy	 to	 think	 of	 a	 single	 clear	 English	 word	 to	 replace	

“testator”	–	one	aspect	of	clarity	being	to	avoid	any	confusion	between	the	person	

whose	will	 it	 is,	and	 the	person	“making”	 it	 in	 the	sense	of	drafting	 it,	which	 is	a	

problem	with	“will-maker”.	

The	Law	Commission	team	explained	at	one	of	the	workshops	I	attended	that	they	

have	adopted	three	guiding	principles	(paragraph	1.30):	

- To	support	the	exercise	of	testamentary	freedom	

- To	 protect	 testators	 in	 a	 way	 which	 responds	 to	 the	 needs	 of	 an	 ageing	

population	which	is	at	risk	of	financial	fraud	

- To	 ensure	 that	 the	 law	 is	 clear	 and	 certain,	 not	 only	 for	 lawyers	

professionally	engaged	with	it	day	in	and	day	out,	but	for	people	who	only	

occasionally	come	into	contact	with	it.	

As	the	Law	Commission	recognise,	these	principles	can	pull	in	different	directions,	

and	 there	 is	 work	 to	 be	 done	 in	 trying	 to	 find	 an	 appropriate	 balance	 between	

them.			

It	 would	 be	 impossible	 in	 a	 short	 talk	 to	 do	 justice	 to	 all	 these	 topics	 and	

consultation	 questions.	 	 Instead,	 I	 am	 going	 to	 highlight	 some	 which	 are	 of	
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particular	 interest	 and	 to	 which	 the	 published	 response	 promises	 some	 further	

debate.			
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TESTAMENTARY	CAPACITY	AND	STATUTORY	WILLS	

	

	

Since	 the	Mental	Capacity	Act	2005	(“the	MCA”)	came	 into	 force	 ten	years	ago,	a	

substantial	debate	has	developed	as	to	whether	the	MCA	test	of	capacity	to	make	a	

decision	has	 superseded,	 or	 should	 supersede,	 the	well-known	common	 law	 test	

for	wills	in	Banks	v.	Goodfellow	(1870)	LR	5	QB	549:	
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“It	 is	essential	…	that	a	testator	shall	understand	the	nature	of	the	act	and	
its	 effects;	 shall	 understand	 the	 extent	 of	 the	 property	 of	 which	 he	 is	
disposing;	shall	be	able	to	comprehend	and	appreciate	the	claims	to	which	
he	ought	to	give	effect;	and,	with	a	view	to	the	latter	object,	that	no	disorder	
of	the	mind	shall	poison	his	affections,	pervert	his	sense	of	right,	or	prevent	
the	exercise	of	his	natural	faculties	–	that	no	insane	delusion	shall	influence	
his	will	in	disposing	of	his	property	and	bring	about	a	disposal	of	it	which,	if	
the	mind	had	been	sound,	would	not	have	been	made”	

The	last	judicial	word	on	this	debate	was	Walker	v.	Badmin	[2014]	EWHC	71	(Ch),	

and	 in	 the	 Court	 of	 Appeal,	 in	 Simon	 b.	 Byford	 [2014]	 EWCA	 Civ	 280	 (although	

obiter	 as	 the	 will	 in	 that	 case	 was	 made	 before	 the	 MCA	 came	 into	 force).	 	 In	

Walker	 the	 deputy	 High	 Court	 judge,	 Nicholas	 Strauss	 QC,	 said	 that	 his	 first	

impression	 on	 considering	 the	 issue	 was	 that	 the	 statutory	 test	 superseded	 the	

common	 law,	 but	 he	was	 persuaded	 that	 this	was	wrong,	 and	 that	 the	 statutory	

test	was	not	intended	to	affect	a	retrospective	decision	by	a	court	as	to	whether	a	

testator	had	capacity	to	make	his	own	will.		He	also	said	that	even	if	the	statutory	

test	 had	 applied,	 the	 result	 would	 have	 been	 the	 same,	 and	 inevitably	 this	 will	

often	be	 the	case.	 	He	 identified	 three	differences	between	the	statutory	 test	and	

the	common	law	test	of	capacity:	

(1) Burden	of	proof.		The	statutory	presumption	of	capacity	applies	to	all	MCA	

decisions,	but	the	common	law	burden	of	proof	in	a	disputed	testamentary	

capacity	case	starts	with	 the	person(s)	propounding	the	will	and	can	shift	

forensically	as	the	case	develops.	

(2) There	is	no	precise	common	law	equivalent	to	the	important	element	of	the	

statutory	 test	 which	 is	 that	 a	 person	 must	 be	 able	 to	 “understand	 the	

information	relevant	to	the	decision”.		In	the	common	law	test,	the	question	

is	whether	or	not	 the	 testator	understands	 the	extent	of	his	property	and	

the	claims	to	which	he	ought	to	give	effect.	
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(3) The	statutory	test	has	an	extended	definition	of	“information	relevant	to	a	

decision”	 which	 includes	 information	 about	 the	 reasonably	 foreseeable	

consequences	of	(a)	deciding	one	way	or	another,	or	(b)	failing	to	make	the	

decision.	 	 There	 is	 no	 equivalent	 to	 this	 in	 the	 common	 law	 test:	 for	

example,	 the	 common	 law	 test	 does	 not	 explicitly	 require	 capacity	 to	

understand	 that	 failing	 to	make	a	will	 results	 in	 intestacy	or	 in	 an	 earlier	

will	being	admitted	 to	probate.	 	But	 this	 is	 surely	 implicit	 in	 the	words	of	

the	common	law	test	“that	a	testator	shall	understand	the	nature	of	the	act	

and	its	effects”?	

(4) A	 further	 problem,	 identified	 by	 Penelope	 Reed	 QC	 is	 the	 divergence	

between	 the	 common	 law	 test	 and	 the	 statutory	 test	 in	 circumstances	

where	 there	 has	 been	 a	 significant	 passage	 of	 time	 between	 giving	

instructions	 for	 the	will	 and	 executing	 it.	 	 Under	 the	 common	 law	 rule	 in	

Parker	 v.	 Felgate,	 more	 recently	 re-affirmed	 in	 Perrins	 v.	 Holland,	 the	

testator	 does	 not	 require	 full	 testamentary	 capacity	 at	 the	 later	 date,	

providing	 he	 is	 capable	 of	 understanding	 that	 he	 is	 executing	 the	will	 for	

which	he	previously	gave	instructions.	 	This	is	different	from	the	decision-

specific,	time-specific	approach	of	the	MCA.	

The	Law	Commission’s	analysis	leads	to	the	following	questions	and	proposals:	

	Firstly,	a	proposal	to	adopt	the	statutory	test	in	place	of	the	common	law	test:	
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Secondly,	 if	 that	 proposal	 is	 not	 adopted,	whether	 the	 current	 common	 law	 test	

should	be	put	on	a	statutory	footing:	

	

And	 thirdly,	 whether	 the	 statutory	 version	 of	 Banks	 v.	 Goodfellow	 should	 be	

modernised	and	refined	in	certain	ways.	
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And	 finally,	 if	 a	 reformed	 version	 of	 Banks	 v.	 Goodfellow	 is	 put	 on	 a	 statutory	

footing,	whether	 it	 should	 include	a	statutory	presumption	of	capacity.	 	The	Law	

Commission	propose	that	it	should.	

Assessment	of	capacity	and	the	“golden	rule”	

A	section	of	the	consultation	paper	deals	with	rationalisation	of	the	“golden	rule”	

i.e.	 when	 should	 a	 lawyer	 ensure	 that	 there	 is	 an	 assessment	 of	 a	 testator’s	

capacity,	 and	 who	 should	 carry	 out	 and	 record	 that	 assessment.	 	 The	 Law	

Commission’s	conclusion	is	that	there	should	not	be	a	formal	certification	scheme	

for	assessors,	but	that	there	should	be	a	non-statutory	code	of	practice	to	provide	

guidance	on	when,	by	whom	and	how	a	testator’s	capacity	should	be	assessed.		At	

the	 workshops	 which	 I	 attended	 (one	 in	 conjunction	 with	 STEP	 and	 one	 in	

conjunction	with	 the	 Chancery	Bar	Association)	 there	was	 general	 opposition	 to	

the	idea	of	a	code	of	practice,	although	the	published	response	of	the	Law	Society	

welcomes	this	proposal.	 	People	were	concerned	that	it	could	become	a	potential	

source	of	 litigation	 in	 its	own	right,	and	that	 it	was	wrong	for	the	government	to	

seek	to	enact	and	regulate	standards	in	professions	which	are	otherwise	regulated.		

There	was	 also	 opposition	 to	 the	 idea	 of	 accreditation	 or	 certification	 for	 third-

party	assessors.	

As	regards	statutory	wills,	 the	consultation	summarises	 the	debate	over	whether	

the	 statutory	best	 interests	 test	 is	 the	 right	approach	 to	making	a	 statutory	will:	

one	academic	commentator	(Professor	Rosie	Harding	of	Birmingham	Law	School)	

has	argued	that		

“statutory	 wills	 may	 sometimes	 operate	 on	 the	 basis	 of	 a	 pragmatic	

distribution	 of	 assets;	 that	 is	 as	 a	 result	 of	 argument	 and	 compromise	

between	the	competing	members	of	the	testator’s	family,	rather	than	being	
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determined	 by	 the	 testator’s	 best	 interests.	 	 It	 may	 be,	 however,	 that	 a	

pragmatic	distribution,	which	avoids	any	costs	associated	with	post-death	

litigation,	 is	 in	 the	 testator’s	 best	 interests	 in	 the	 sense	 that	 it	 is	 unlikely	

that	the	testator	would	wish	his	or	her	estate	to	be	depleted	by	the	costs	of	

such	litigation,	if	it	can	be	avoided.”	

The	Law	Commission	conclude	that	reform	is	not	required	of	any	of		

(1) The	best	interests	test	

(2) The	 way	 in	 which	 the	 discretion	 is	 currently	 exercised	 by	 the	 Court	 of	

Protection,	or	

(3) To	restrict	the	circumstances	in	which	a	statutory	will	can	be	made	
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FORMALITIES	AND	“ELECTRONIC	WILLS”	

The	 consultation	 paper	 reviews	 the	 formalities	 for	 making	 a	 will	 in	 detail	 and	

seeks	 consultees’	 views	 on	whether	 the	 current	 rules	 deter	 people	 from	making	

wills.		It	proposes	removing	the	reference	to	“attestation”	of	witnesses’	signatures	

in	s9(d)(i)	of	the	Wills	Act	1837.		The	most	significant	proposal	that	is	made	in	the	

consultation	is	for	the	introduction	of	a	“dispensing	power”	to	recognise	a	will	as	

valid	even	though	formalities	have	not	been	complied	with.			

	Formalities	 can	 serve	 a	 number	 of	 functions	 (see	 paragraph	 5.6	 of	 the	

consultation):	

• As	evidence	that	the	will	was	made	by	the	person	whose	name	it	bears,	at	a	

time	when	s/he	is	no	longer	alive	to	authenticate	it	

• To	ensure	that	 the	person	making	the	will	understands	the	seriousness	of	

what	s/he	is	doing	and	thinks	carefully	about	what	s/he	wishes	to	achieve,	

and	 to	 avoid	 accidentally	 creating	 a	 legally	 binding	document	which	does	

not	in	fact	contain	his	or	her	thought-through	final	wishes	

• To	standardise	a	well-understood	means	of	transferring	property	on	death	

• To	protect	the	person	making	the	will	from	fraud	or	undue	influence”	“the	

first	line	of	defence	against	fraud	upon	the	dead”	as	they	were	described	in	

one	mid-20C	case.	

If	 there	were	no	 formality	rules,	 there	would	be	a	risk	 that	wills	which	were	not	

the	 true	 last	 wishes	 of	 the	 people	 who	 made	 them	 would	 be	 admitted	 to	

probate.		 But	 the	 existence	 of	 formality	 rules	 also	 prevents	 some	 genuine	

expressions	of	 last	wishes	 from	being	 admitted	 to	probate,	 so	 there	 is	 a	difficult	
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question	 of	 balance	 in	 creating	 a	 formality	 rule,	 and	 any	 exception(s)	 to	 it.		 The	

current	 law	 in	 England	 and	 Wales	 requires	 formalities,	 but	 also	 relies	 on	 a	

presumption	 of	 due	 execution,	 even	 for	 a	 will	 which	 is	 informal	 and	 does	 not	

contain	a	standard	clause	(an	attestation	clause)	dating	the	will	and	stating	that	it	

has	 been	 signed	 by	 the	 person	making	 it	 in	 the	 presence	 of	 two	witnesses	who	

have	 themselves	 signed	 as	 witnesses	 in	 the	 presence	 of	 the	 person	 making	 the	

will.		This	means	that	any	challenge	to	the	validity	of	an	English	will	based	on	non-

compliance	 with	 formalities	 must	 positively	 prove	 non-compliance	 if	 it	 is	 to	

succeed.	

The	Law	Commission’s	 consultation	also	 reviews	 the	 “dispensing	powers”	which	

exist	 in	all	Australian	 states,	New	Zealand	and	a	number	of	 states	and	provinces	

within	 the	 USA,	 Canada	 and	 South	 Africa.		 The	 Law	 Commission’s	 consultation	

paper	 discusses	 intention-based	 dispensing	 powers	 and	 provisionally	 proposes	

introducing	such	a	power	in	England	and	Wales.		 It	asks	consultees	whether	they	

agree	with	this	proposal:	
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The	consultation	paper	also	considers	“electronic	wills”,	in	other	words,	valid	and	

executed	 wills	 which	 are	 created	 and	 exist	 other	 than	 on	 paper.	 	 No	 major	

jurisdiction	as	yet	has	a	successful	legislative	scheme	for	such	wills,	and	electronic	

wills	have	never	been	recognised	as	valid	 in	England	and	Wales.	 	 It	 is	undecided	

whether	 a	 completely	 electronic	will	 could	 be	 accepted	 both	 as	 “writing”	 and	 as	

“signed”	 for	 the	 purposes	 of	 the	 Wills	 Act	 1837.	 	 The	 Law	 Commission	

provisionally	proposes	that	

(1) An	 enabling	 power	 should	 be	 introduced	 that	 will	 allow	 electronically	

executed	 wills	 or	 fully	 electronic	 wills	 to	 be	 recognised	 as	 valid,	 to	 be	

enacted	through	secondary	legislation	
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(2) The	 enabling	 power	 should	 be	 neutral	 as	 to	 the	 form	 that	 electronically	

executed	or	fully	electronic	wills	should	take,	allowing	this	to	be	decided	at	

the	time	of	the	enactment	of	the	secondary	legislation,	and	

(3) Such	an	enabling	power	should	be	exercised	when	a	form	of	electronically	

executed	will	or	fully	electronic	will,	as	the	case	may	be,	is	available	which	

provides	 sufficient	 protection	 for	 testators	 against	 the	 risks	 of	 fraud	 and	

undue	influence.	

The	Law	Society’s	response	to	this	is	that	it	is	“not	opposed	to	the	possibility	that	

wills	may,	at	some	point,	be	made	electronically”	but	goes	on	to	say	

“However,	we	urge	caution	against	proposals	to	usher	in	fully	digital	processes	for	

making	wills	at	this	point	in	time.		Without	access	to	a	detailed	proposal	of	how	a	

digitalised	system	might	operate	in	practice	and	guidance	to	accompany	such,	it	is	

difficult	to	picture	how	this	could	be	implemented.		We	strongly	recommend	that,	

should	 the	 infrastructure	 for	 electronic	wills	 become	 available,	 a	 comprehensive	

consultation	exercise	should	be	carried	out	to	assess	the	need	for	such,	as	well	as	

the	risks	and	benefits	it	presents.”	
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A	DISPENSING	POWER	&	ELECTRONIC	WILLS	IN	PRACTICE		

During	the	consultation	period,	the	following	headline	appeared	on	the	BBC	news	

website.	

“Unsent	text	accepted	as	dead	man’s	will	by	Australian	court”	

On	 11	 October	 2017,	 this	 headline	 appeared	 on	 the	 BBC	 news	 website.		The	

story	naturally	aroused	a	lot	of	interest	and	discussion.		The	BBC	news	story,	which	

appeared	 in	 the	 “Technology”	 section	of	 its	website	 rather	 than	as	 a	 story	about	

the	 law,	 does	 not	 link	 to	 the	 text	 of	 the	 judgment	 of	 the	 Supreme	 Court	 of	

Queensland,	 published	 on	 9	 October	 2017,	 but	 this	 is	 publicly	 available	 on	

the	AUSTLII	website,	and	reported	as	Re	Nichol;	Nichol	v	Nichol	[2017]	QSC	220.	

In	its	original	version	the	BBC	news	story	also	made	no	reference	to	the	fact	that	

the	court	in	Queensland	–	the	Australian	state	where	the	case	was	decided	–	was	

applying	a	law	which	allowed	it	to	dispense	with	formality	in	making	a	valid	will,	

or	that	there	is	a	live	possibility	of	a	similar	law	coming	into	force	in	England	and	

Wales.		This	is	one	of	the	most	important	aspects	of	the	story	for	an	English	reader.		

The	 decision	 gives	 a	 practical	 example	 and	 context	 for	 considering	 the	 Law	

Commission’s	 proposals	 in	 relation	 both	 to	 dispensing	 with	 formalities	 and	 to	

validating	electronic	wills.	

The	history	of	the	unsent	text	

As	so	often,	the	story	behind	the	case	is	a	very	sad	one.			Mark	Nichol,	a	man	of	54	

who	lived	in	a	suburb	of	Brisbane,	killed	himself	in	a	shed	at	his	home	in	October	

2016,	 having	 apparently	 made	 a	 previous	 suicide	 attempt	 in	 June	 2016.		 On	 10	

October	 2016,	 his	 wife	 Julie	 found	 his	 mobile	 phone	 alongside	 his	 body,	 on	 a	

workbench	in	the	shed.		The	following	day,	11	October,	Julie	asked	a	friend	of	hers,	

Alicia	McDonald,	to	access	the	mobile	phone	to	look	through	the	contact	list	to	see	

http://www.bbc.co.uk/news/technology-41580970
http://www.bbc.co.uk/news/technology-41580970
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QSC/2017/220.html
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who	should	be	notified	of	Mark’s	death.		Alicia	told	Julie	she	had	found	an	unsent	

text	message,	and	one	of	Mark’s	nephews	took	a	screenshot	of	it.		It	read:	

Dave	Nic	you	and	 Jack	keep	all	 that	 I	have	house	and	superannuation,	

put	my	ashes	in	the	back	garden	with	Trish	Julie	will	take	her	stuff	only	

she’s	ok	gone	back	to	her	ex	AGAIN	I’m	beaten	.	A	bit	of	cash	behind	TV	

and	a	bit	in	the	bank	Cash	card	pin	3636	

MRN190162Q	

10/10/2016	

My	will	

The	judgment	records	that	the	abbreviation	MRN190162Q	matched	Mark	Nichol’s	

initials	 and	 date	 of	 birth,	 19	 January	 1962.		 The	 Q	 isn’t	 explained,	 but	 perhaps	

stands	for	Queensland,	the	state	in	which	he	lived.		There	was	a	paperclip	symbol	

(indicating	an	attached	image)	on	the	left	of	the	words	“my	will”	and	a	smiley	face	

of	the	other	side.	

There	was	no	dispute	 that	 the	 text	message	was	addressed	 to	David	Nichol,	who	

was	Mark’s	brother,	and	whose	contact	details	were	stored	in	the	phone’s	memory	

under	 the	name	“Dave	Nic”.		 	Mark	Nichol’s	 former	wife	Patricia	(presumably	 the	

“Trish”	 referred	 to	 in	 the	 text),	was	dead.		Mark	had	remarried,	having	been	 in	a	

relationship	with	his	wife	Julie	for	about	three	and	a	half	years,	and	married	for	a	

year.		Mark	also	had	an	adult	son,	Anthony,	who	is	not	mentioned	in	the	text.		The	

judge	said	that	it	was	
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uncontroversial	 that	the	relationship	[with	 Julie]	had	problems	and	that	[Julie]	had	

left	the	deceased	on	at	least	three	occasions,	the	final	time	being	some	two	days	prior	

to	his	death.	 It	 should	be	said,	notwithstanding	that	 [Julie]	had	moved	out,	 she	still	

made	arrangements	to	take	the	deceased	to	his	mental	health	appointments	and	that	

they	spent	the	weekend	prior	to	his	death	together.	

Mark	had	never	made	a	will	before,	although	he	had	talked	both	to	Julie	and	to	his	

mother	on	different	occasions	about	having	made	one.		David	also	gave	evidence	

about	conversations	he	had	had	with	Mark,	in	which	Mark	had	said	that	he	wanted	

all	 his	 possessions,	 including	 his	 house	 and	 his	 superannuation	 fund,	 to	 go	 to	

David.	

The	 phone	 was	 forensically	 examined	 and	 the	 examiner	 confirmed	 that	 the	

message	had	not	 been	 sent,	 and	 that	 it	was	 likely	 to	have	been	 saved	unsent	by	

someone	pressing	the	back	arrow	on	the	message	editing	screen.		The	date	of	 its	

creation	 could	not	be	pinpointed	beyond	 confirming	 that	 it	was	 created	at	 some	

time	prior	to	the	point	when	Alicia	had	accessed	it	on	11	October	2016.	

Julie	 did	 not	 think	 that	 the	 text	message	 should	 be	 regarded	 as	 a	 valid	will,	 and	

applied	 to	 court	 for	 letters	 of	 administration	 on	 intestacy,	 under	which	 she	 and	

Mark’s	son	Anthony	would	have	been	entitled	to	Mark’s	estate.		She	was	supported	

by	Anthony.		David	Nichol,	and	his	son	Jack	contested	this	application,	and	instead	

asked	the	court	to	make	a	declaration	under	Queensland	law	that	the	text	message	

was	a	will,	even	though	it	had	not	been	executed	as	a	will	 in	accordance	with	the	

usual	 legal	 formalities.	 		They	were	 supported	by	Mark’s	mother,	 and	by	another	

brother,	Bradley	Nichol.	

Julie	argued	that	the	fact	that	the	text	was	unsent	showed	that	Mark	had	not	made	

up	his	mind	that	it	was	to	be	his	will.			David	and	Jack’s	response	to	that	was	that	
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the	fact	the	text	message	was	not	sent	does	not	indicate	that	the	text	message	

was	not	intended	to	have	effect.	[David	and	Jack	argue]	that	the	likely	intent	

of	the	deceased	was	that	the	text	message	be	found	after	he	had	killed	himself.	

If	he	had	sent	that	message	before	he	took	his	 life	then	David	Nichol	or	Jack	

Nichol	 would	 have	 invariably	 attempted	 to	 take	 steps	 to	 try	 to	 stop	 the	

deceased.	

In	a	report	of	the	case	in	the	Daily	Mail,	Mark’s	son	Anthony	is	quoted	as	saying:	

If	you	knew	my	father,	that	wasn’t	his	last	will	and	testament	–	that	was	him	

being	sarcastic	

They	were	not	his	wishes,	they	were	more	sarcasm.	

But	 the	 judgment	 records	 that	 Anthony	 did	 not	 give	 evidence,	 and	 that	 other	

witnesses	 gave	 evidence	 of	 a	 difficult	 relationship	 and	 limited	 contact	 between	

Mark	 and	 Anthony.		 The	 judge	 also	 commented	 that	 there	 was	 “obvious	

antagonism”	between	Julie	on	the	one	hand	and	David	and	Jack	on	the	other,	and	

that	 a	 lot	 of	 the	 written	 evidence	 was	 “unnecessarily	 inflammatory	 and	

unhelpful”.		None	of	the	witnesses	were	cross-examined	on	their	evidence.	

The	Queensland	law	on	dispensing	with	formalities	

Section	10	of	the	Succession	Act	1981	in	Queensland	sets	out	how	a	will	must	be	

executed.		It	says	

(2)					A	will	must	be—	

(a)		 in	writing;	and	
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(b)		 signed	by—	

(i)	 	the	testator;	or	

(ii)		 someone	 else,	 in	 the	presence	of	 and	 at	 the	direction	of	 the	

testator.	

(3)					 The	 signature	 must	 be	 made	 or	 acknowledged	 by	 the	 testator	 in	 the	

presence	of	2	or	more	witnesses	present	at	the	same	time.	

(4)					 At	least	2	of	the	witnesses	must	attest	and	sign	the	will	in	the	presence	of	

the	testator,	but	not	necessarily	in	the	presence	of	each	other.	

(5)				 However,	 none	 of	 the	witnesses	 need	 to	 know	 that	 the	 document	 attested	

and	signed	is	a	will.	

(6)					 The	signatures	need	not	be	at	the	foot	of	the	will.	

(7)					 The	signature	of	the	testator	must	be	made	with	the	intention	of	executing	

the	will.	

These	 formalities	 are	 very	 similar	 those	which	 apply	 in	England.		 But	 the	 law	 in	

Queensland	contains	a	power	–	which	English	law	does	not	–	to	dispense	with	the	

formal	execution	requirements	of	a	will.		Section	18	of	the	Queensland	Succession	

Act	1981	provides	as	follows:	

18	 Court	may	 dispense	with	 execution	 requirements	 for	will,	 alteration	 or	

revocation	

(1)		This	section	applies	to	a	document,	or	a	part	of	a	document,	that—	
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(a)	purports	to	state	the	testamentary	intentions	of	a	deceased	person;	and	

(b)	has	not	been	executed	under	this	part.	

(2)	The	document	or	the	part	forms	a	will,	an	alteration	of	a	will,	or	a	full	or	partial	

revocation	of	a	will,	of	the	deceased	person	if	the	court	is	satisfied	that	the	person	

intended	 the	 document	 or	 part	 to	 form	 the	 person’s	 will,	 an	 alteration	 to	 the	

person’s	will	or	a	full	or	partial	revocation	of	the	person’s	will.	

(3)	 In	making	 a	 decision	under	 subsection	 (2),	 the	 court	may,	 in	 addition	 to	 the	

document	or	part,	have	regard	to—	

(a)	any	evidence	relating	to	the	way	in	which	the	document	or	part	was	executed;	

and	

(b)	 any	 evidence	 of	 the	 person’s	 testamentary	 intentions,	 including	 evidence	 of	

statements	made	by	the	person.	

(4)	Subsection	(3)	does	not	limit	the	matters	a	court	may	have	regard	to	in	making	

a	decision	under	subsection	(2).	

The	 heart	 of	 this	 provision	 is	 in	 the	 words	 of	 s18(2).		 It	 requires	 a	 judge	 to	 be	

satisfied	that	the	person	“intended	the	document	…	to	form	the	person’s	will”.		This	

intention-based	 approach	 is	 a	 2006	 revision	 of	 the	 law	 as	 originally	 enacted	 in	

1981,	 and	 which	 looked	 to	 the	 question	 of	 whether	 or	 not	 there	 had	 been	

substantial	compliance	with	strict	formality	rules.	
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An	intention-based	approach	means	that	the	judge	must	form	inferences	from	all	

of	the	evidence	including	evidence	of	the	type	described	in	s18(3).		Unsurprisingly,	

in	one	of	the	earlier	cases	quoted	by	the	judge	in	Nichol,	the	judge	had	said	

Great	care	is	to	be	taken	in	the	evaluation	of	the	relevant	evidence.	

The	judge	went	on	to	refer	to	some	other	previous	decisions	in	Queensland	and	set	

out	what	she	described	as	the	three	conditions	for	s18	to	operate:	

• Was	there	a	document?	

• Did	 that	 document	 purport	 to	 embody	 the	 testamentary	 intentions	 of	 the	

relevant	deceased	person?	

• Did	the	evidence	satisfy	 the	court	 that	either,	at	 the	 time	of	 the	document	

being	 brought	 into	 being,	 or,	 at	 some	 later	 time,	 the	 relevant	 deceased	

person,	 by	 some	 act	 or	words,	 demonstrated	 that	 it	was	 her,	 or	 his,	 then	

intention	 that	 the	 document	 should,	 without	 more	 on	 her,	 or	 his,	 part	

operate	as	her,	or	his,	Will?	

Another	 evidential	 hurdle	 for	 anyone	 seeking	 to	 prove	 an	 informal	 will	 in	

Queensland	 is	 that	 the	court	does	not	presume	that	 the	person	who	made	 it	had	

the	mental	capacity	to	make	a	will,	so	this	must	be	proved	by	the	person	putting	

forward	the	will	as	valid.	

The	decision	of	Brown	J	that	the	message	was	a	valid	will	

The	 judge	was	satisfied	 that	 the	 text	message	was	an	electronic	document	which	

satisfied	the	definition	of	a	document	for	s18,	and	that	it	purported	to	state	Mark’s	

testamentary	intentions	i.e.	his	wishes	or	intentions	in	relation	to	his	property	on	

his	 death.		 The	 text	 said	 that	 it	was	 “my	will”	 and	 it	 identified	 all	 the	 significant	
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assets	that	Mark	had,	and	where	he	wanted	his	ashes	placed.		Many	lawyers	who	

specialise	 in	 this	 field	 will	 have	 seen	 home-made	 wills	 which	 are	 less	

comprehensive	and	less	clear	than	this.		The	judge	said	that	the	“informal	nature”	

of	 the	 text	 did	 not	 prevent	 it	 from	 being	 sufficient	 to	 represent	 testamentary	

intentions,	referring	to	an	earlier	case	where	a	testator	had	written	“my	will”	on	a	

DVD	in	which	he	had	recorded	his	intentions.		The	most	difficult	issue	for	the	judge	

to	decide	was	whether	Mark	intended	the	unsent	text	to	operate	as	his	will.				She	

was	satisfied	that	he	was	able	to	function	and	think	normally,	despite	the	previous	

suicide	 attempt	 and	 the	 fact	 that	 he	 was	 receiving	 counselling,	 and	 that	 he	 had	

capacity	 to	 make	 a	 will.		 She	 was	 also	 satisfied	 that	 Mark	 “appreciated	 the	

significance	of	what	he	was	doing	by	creating	the	text	message”,	and	including	the	

words	“my	will”.		She	identified	the	circumstances	which	satisfied	her	that	he	did	

intend	the	unsent	message	to	be	his	will:	

• The	 fact	 that	 it	 was	 created	 on	 or	 about	 the	 time	 that	 Mark	 was	
contemplating	death,	and	included	an	indication	as	to	what	should	be	done	
with	his	ashes	

• The	fact	that	the	phone	was	with	him	in	the	shed	when	he	died	

• The	fact	that	the	text	dealt	with	the	disposition	of	Mark’s	assets	and	made	it	
clear	he	did	not	wish	to	leave	Julie	anything.	The	judge	found	this	exclusion	
was	explicable,	as	at	 the	time	of	Mark’s	death	she	had	moved	out,	and	the	
relationship	had	been	relatively	short.		The	judge	also	found	that	the	lack	of	
a	constant	relationship	with	Anthony	provided	a	rational	explanation	as	to	
why	he	was	not	referred	to	in	the	text	message.	

• The	level	of	detail	 in	the	message,	 including	the	directions	about	where	to	
find	cash	and	access	the	bank	account,	and	the	words	“my	will”	
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• The	fact	that	Mark	had	not	expressed	any	contrary	wishes	or	intentions	in	
relation	to	is	estate	to	those	in	the	message	

She	said	

The	terms	of	the	text	message	reflect	that	[Mark]	wished	the	document	to	be	
his	final	will	and	was	not	merely	an	emotional	expression	of	wishes	.	.	.		

I	do	not	consider	the	fact	that	the	message	was	saved	as	a	draft	message	and	
that	he	did	not	send	it,	is	evidence	that	he	did	not	wish	the	text	message	to	be	
operative	as	his	will.		Rather,	I	find	that	having	the	mobile	phone	with	him	at	
the	 place	 he	 took	 his	 life	 so	 it	 was	 found	 with	 him	 and	 not	 sending	 the	
message,	is	consistent	with	the	fact	that	he	did	not	want	to	alert	his	brother	to	
the	fact	that	he	was	about	to	commit	suicide,	but	did	intend	the	text	message	
to	be	discovered	when	he	was	found.	

Should	there	be	a	dispensing	power	in	England	and	Wales?	

Most	of	the	instant	reaction	that	I	have	read	to	the	decision	in	Nichol	has	been	

hostile	to	the	idea	that	an	unsent	text	message	could	be	regarded	as	a	valid	

will.		Comments	on	articles	in	the	Daily	Mail	are	a	limited	barometer	of	public	

opinion,	but	their	general	view	is	summed	up	in	these:	

This	is	ridiculous,	if	he’d	wanted	that	then	why	didn’t	he	send	the	text?	And	as	

argued,	anyone	could	have	written	that,	whoever	found	the	phone	could	have,	

as	it	wasnt	sent	with	a	date	stamp	prior	to	his	death	there’s	no	way	of	

knowing.	Honestly	don’t	understand	why	any	judge	would	accept	that.	

and	

Antipodes	law??	What	a	stupid	verdict	from	stupid	judges.	The	whole	point	of	

written	wills	and	witnesses	is	to	stop	claims	such	as	these.	
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Lawyers’	reaction	to	the	news	story	has	been	very	similar	–	this	is	representative	

of	other	comments	I’ve	read.	

Bemusing	decision	from	Down	Under.	All	sorts	of	reasons	why	this	text	

remained	in	draft	form!	Cannot	believe	this	is	undoubted	true	wishes!			

Having	 carefully	 read	 both	 the	 judgment	 in	Nichol	and	 the	 Law	 Commission’s	

consultation	paper	and	proposal,	and	reflected	on	these	comments,	I	am	in	favour	

of	 an	 intention-based	 dispensing	 law	 such	 as	 that	 proposed	 by	 the	 Law	

Commission.		The	expression	of	testamentary	intention	in	a	text	message	reflects	a	

reality	 of	 contemporary	 life	 for	 many	 people	 –	 a	 phone	 is	 the	 instrument	 of	

communication	and	record	which	is	always	at	hand.		Many	of	the	formalities	which	

would	have	been	standard	in	business	letters	a	couple	of	decades	ago,	let	alone	the	

formalities	 required	 by	 section	 9	 of	 the	Wills	 Act	 1837,	 seem	 archaic,	 in	 an	 age	

where	 the	 majority	 of	 business	 correspondence	 is	 conducted	 by	 email,	 and	

monarchs	and	heads	of	state	express	their	thoughts	on	Twitter.		It’s	an	irony	of	an	

age	which	is	impatient	with	or	ignorant	of	the	traditional	formalities	of	wills,	that	it	

is	 also	 constrained	 by	 a	 different	 type	 of	 formality	 imposed	 by	 information	

technology:	 the	password	 rage	 induced	by	mistyping	half-remembered	names	of	

childhood	pets	 into	a	box	on	a	computer	screen,	or	having	an	email	bounce	back	

because	of	a	single-character	error	in	typing	the	address.	

Although	 treating	 an	 unsent	 text	 message	 as	 a	 valid	 will	 seems	 very	 surprising	

without	knowing	the	factual	context,	the	full	story	explains	the	decision.		I	wonder	

how	many	other	commentators	might	reconsider	their	views	in	the	light	of	reading	

the	full	 judgment?		In	most	circumstances,	an	unsent	text	message	would	be	seen	

as	 tentative	 rather	 than	 conclusive,	 and	 unless	 a	 phone	 is	 securely	 password-

protected	(there	was	no	evidence	about	this	in	the	Nichol	case,	and	I	have	assumed	

that	it	was	not	password-protected)	it	is	obviously	easy	for	someone	else	either	to	
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type	 their	 own	message,	 or,	 a	more	obvious	 risk,	 to	delete	 something	which	has	

previously	 been	 typed	 but	 not	 sent.		 But	 in	 circumstances	 where	 the	 phone	 is	

found,	as	here,	in	proximity	in	place	and	time	to	a	person	who	has	taken	his	own	

life,	and	where	suicide	also	provides	an	explanation	for	leaving	the	message	unsent	

to	 its	 ultimate	 intended	 recipient,	 the	 conclusion	 of	 the	 judge	 becomes	 more	

compelling.		 	They	 are	 unusual	 circumstances,	 but	 not	 entirely	 extraordinary.	 I	

think	 that,	quite	contrary	 to	being	a	 “stupid	verdict”,	 the	decision	well	 illustrates	

how	a	judicially-exercised	power	to	dispense	with	formalities	where	the	intention	

to	make	a	will	is	proved,	could	be	a	valuable	addition	to	the	law	of	wills	in	England	

and	Wales.		And	if	such	a	change	in	the	law	was	made,	a	text	message	reading	“All	4	

U”	might	one	day	qualify	as	the	shortest	will	ever	written.	

	

	

	

	

 

 

 

 


