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THE ROLE OF WISHES AND FEELINGS IN THE MENTAL CAPACITY ACT 

BEST INTERESTS TEST 

 

THE MENTAL CAPACITY ACT 2005 s4 AS ORIGINALLY ENACTED 

As everyone knows, s4 of the Mental Capacity Act 2005 contains a non-hierarchical list of issues 

for consideration in taking a best interests decision for an adult who lacks capacity.  This list 

includes, at s4(6), considering, so far as reasonably ascertainable: 

(a) the person's past and present wishes and feelings (and, in particular, any relevant 
written statement made by him when he had capacity), 

(b) the beliefs and values that would be likely to influence his decision if he had 
capacity, and 

(c) the other factors that he would be likely to consider if he were able to do so. 
 

JUDGMENTS OF THE COURT OF PROTECTION SINCE 1 OCTOBER 2007 

Quite early in the post-enactment life of the MCA, in the autumn of 2008, the role of wishes and 

feelings in the best interests test was judicially considered, by HHJ Hazel Marshall QC in C v V 

[2008] EWCOP B16.  This was a successful appeal of a decision by a district judge about the 

appointment of a property and affairs deputy for the elderly parents of two sisters who had been 

appointed as their parents’ attorneys under EPAs, and were in dispute about the timing of their 

application to register the instruments.  The judge was concerned that the district judge had 

given insufficient weight to the parents’ wishes that their daughters should act jointly (not jointly 

and severally) in deciding to appoint one of them as property and affairs deputy.  HHJ Hazel 

Marshall QC described the “major changes” embodied in the MCA, the second of which was 

“the emphasis throughout the Act on the ascertainment of the actual or likely wishes, views and 

preferences of the person lacking full capacity.”  She said: 

55. In my judgment it is the inescapable conclusion from the stress laid on these matters in the Act that the 
views and wishes of P in regard to decisions made on his behalf are to carry great weight. What, after all, 
is the point of taking great trouble to ascertain or deduce P's views, and to encourage P to be involved in 
the decision making process, unless the objective is to try to achieve the outcome which P wants or prefers, 
even if he does not have the capacity to achieve it for himself? 
 

56. The Act does not, of course, say that Ps' wishes are to be paramount, nor does it lay down any express 
presumption in favour of implementing them if they can be ascertained. Indeed the paramount objective is 
that of P's "best interests". However, by giving such prominence to the above matters, the Act does, in my 
judgment recognise that having his views and wishes taken into account and respected is a very significant 
aspect of P's best interests. Due regard should therefore be paid to this recognition when doing the 
weighing exercise of determining what is in P's best interests in all the relevant circumstances, including 
those wishes. 
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57. As to how this will work in practice, in my judgment, where P can and does express a wish or view 

which is not irrational (in the sense of being a wish which a person with full capacity might reasonably 
have), is not impracticable as far as its physical implementation is concerned, and is not irresponsible 
having regard to the extent of P's resources (ie whether a responsible person of full capacity who had such 
resources might reasonably consider it worth using the necessary resources to implement his wish) then that 
situation carries great weight, and effectively gives rise to a presumption in favour of implementing those 
wishes, unless there is some potential sufficiently detrimental effect for P of doing so which outweighs this.. 
 

58. That might be some extraneous consequence, or some other unforeseen, unknown or unappreciated factor. 
Whether this further consideration actually should justify overriding P's wishes might then be tested by 
asking whether, had he known of this further consideration, it appears (from what is known of P) that he 
would have changed his wishes. It might be further tested by asking whether the seriousness of this 
countervailing factor in terms of detriment to P is such that it must outweigh the detriment to an adult of 
having one's wishes overruled, and the sense of impotence, and the frustration and anger, which living with 
that awareness (insofar as P appreciates it) will cause to P. Given the policy of the Act to empower people 
to make their own decisions wherever possible, justification for overruling P and "saving him from 
himself" must, in my judgment be strong and cogent. Otherwise, taking a different course from that which 
P wishes would be likely to infringe the statutory direction in s.1(6) of the Act, that one must achieve any 
desired objective by the route which least restricts P's own rights and freedom of actions. 

 

A few months later, in February 2009, in Re P [2009] EWCOP 163, the first major decision on 

statutory wills under the MCA, Lewison J considered HHJ Marshall QC’s analysis of the role of 

wishes and feelings in the statutory best interests test and said: 

41. I agree with the broad thrust of this, although I think that HH Judge Marshall QC may have slightly 
overstated the importance to be given to P's wishes. First, section 1 (6) is not a statutory direction that 
one "must achieve" any desired objective by the least restrictive route. Section 1 (6) only requires that 
before a decision is made "regard must be had" to that question. It is an important question, to be sure, 
but it is not determinative. The only imperative is that the decision must be made in P's best interests. 
Second, although P's wishes must be given weight, if, as I think, Parliament has endorsed the "balance 
sheet" approach, they are only one part of the balance. I agree that those wishes are to be given great 
weight, but I would prefer not to speak in terms of presumptions. Third, any attempt to test a decision by 
reference to what P would hypothetically have done or wanted runs the risk of amounting to a 
"substituted judgment" rather than a decision of what would be in P's best interests. But despite this 
risk, the Act itself requires some hypothesising. The decision maker must consider the beliefs and values 
that would be likely to influence P's decision if he had capacity and also the other factors that P would be 
likely to consider if he were able to do so. This does not, I think, necessarily require those to be given 
effect. As the Code of Practice explains (§ 5.38): 

"In setting out the requirements for working out a person's 'best interests', section 4 of the Act 
puts the person who lacks capacity at the centre of the decision to be made. Even if they cannot 
make the decision, their wishes and feelings, beliefs and values should be taken fully into account 
– whether expressed in the past or now. But their wishes and feelings, beliefs and values will not 
necessarily be the deciding factor in working out their best interests. Any such assessment must 
consider past and current wishes and feelings, beliefs and values alongside all other factors, but 
the final decision must be based entirely on what is in the person's best interests." 
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Re P has been followed in many other decisions about statutory wills and gifts, its first and 

weightiest review and endorsement being Re M, ITW v. Z [2009] EWCOP 2525, another 

statutory will case.  Munby J said: 

i) First, P's wishes and feelings will always be a significant factor to which the court must pay close regard: see Re 
MM; Local Authority X v MM (by the Official Solicitor) and KM [2007] EWHC 2003 (Fam), [2009] 1 
FLR 443, at paras [121]-[124]. 

ii) Secondly, the weight to be attached to P's wishes and feelings will always be case-specific and fact-specific. In 
some cases, in some situations, they may carry much, even, on occasions, preponderant, weight. In other cases, in 
other situations, and even where the circumstances may have some superficial similarity, they may carry very little 
weight. One cannot, as it were, attribute any particular a priori weight or importance to P's wishes and feelings; it 
all depends, it must depend, upon the individual circumstances of the particular case. And even if one is dealing 
with a particular individual, the weight to be attached to their wishes and feelings must depend upon the particular 
context; in relation to one topic P's wishes and feelings may carry great weight whilst at the same time carrying 
much less weight in relation to another topic. Just as the test of incapacity under the 2005 Act is, as under the 
common law, 'issue specific', so in a similar way the weight to be attached to P's wishes and feelings will likewise 
be issue specific. 

iii) Thirdly, in considering the weight and importance to be attached to P's wishes and feelings the court must of 
course, and as required by section 4(2) of the 2005 Act, have regard to all the relevant circumstances. In this 
context the relevant circumstances will include, though I emphasise that they are by no means limited to, such 
matters as: 

a) the degree of P's incapacity, for the nearer to the borderline the more weight must in principle be attached to P's 
wishes and feelings: Re MM; Local Authority X v MM (by the Official Solicitor) and KM [2007] EWHC 
2003 (Fam), [2009] 1 FLR 443, at para [124]; 
 
b) the strength and consistency of the views being expressed by P; 
 
c) the possible impact on P of knowledge that her wishes and feelings are not being given effect to: see again Re 
MM; Local Authority X v MM (by the Official Solicitor) and KM [2007] EWHC 2003 (Fam), [2009] 1 
FLR 443, at para [124]; 
 
d) the extent to which P's wishes and feelings are, or are not, rational, sensible, responsible and pragmatically 
capable of sensible implementation in the particular circumstances; and 
 
e) crucially, the extent to which P's wishes and feelings, if given effect to, can properly be accommodated within the 
court's overall assessment of what is in her best interests. 
 

THE ROLE OF INFERRED PRESENT WISHES 

However, Lewison J’s warning about “any attempt to test a decision by reference to what P 

would hypothetically have done or wanted” has been gradually eroded as the role of putative or 

inferred present wishes in a best interests decision has been increasingly acknowledged – see for 

example Re G(TJ) [2010] EWCOP 3005. 
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55. The best interests test involves identifying a number of relevant factors. The actual wishes of P can be a 
relevant factor: section 4(6)(a) says so. The beliefs and values which would be likely to influence P's 
decision, if he had capacity to make the relevant decision, are a relevant factor: section 4(6)(b) says so. 
The other factors which P would be likely to consider, if he had the capacity to consider them, are a 
relevant factor: section 4(6)(c) says so. Accordingly, the balance sheet of factors which P would draw up, if 
he had capacity to make the decision, is a relevant factor for the court's decision. Further, in most cases 
the court will be able to determine what decision it is likely that P would have made, if he had capacity. 
In such a case, in my judgment, P's balance sheet of factors and P's likely decision can be taken into 
account by the court. This involves an element of substituted judgment being taken into account, together 
with anything else which is relevant. However, it is absolutely clear that the ultimate test for the court is 
the test of best interests and not the test of substituted judgment. Nonetheless, the substituted judgment 
can be relevant and is not excluded from consideration. As Hoffmann LJ said in the Bland case, the 
substituted judgment can be subsumed within the concept of best interests. That appeared to be the view of 
the Law Commission also. 

56. Further, the word "interest" in the best interests test does not confine the court to considering the self 
interest of P. The actual wishes of P, which are altruistic and not in any way, directly or indirectly self-
interested, can be a relevant factor. Further, the wishes which P would have formed, if P 
had capacity, which may be altruistic wishes, can be a relevant factor. It is not 
necessary to establish that P would have been aware of the fact that P's wishes 
were carried into effect. Respect for P's wishes, actual or putative, can be a 
relevant factor even where P has no awareness of, and no reaction to, the fact that 
such wishes are being respected. 

Having discussed the principle in this way, Morgan J went on to apply it in his decision, which 

was about authorising the payment of substantial lifetime maintenance to Mrs G’s adult 

daughter, a commitment at a level which she had not been asked to make in her capacitous 

lifetime, as follows: 

65. Having identified the factors as best I can, it emerges that the principal justification, so far as Mrs G is 
concerned, for making the order for maintenance payments in favour of C, is that those payments would 
be what Mrs G would have wanted if she had capacity to make the decision for herself. I recognise that 
this consideration is essentially a "substituted judgment" for Mrs G. I am also very aware that the test 
laid down by the 2005 Act is the test of best interests and not of substituted judgment. However, for the 
reasons which I have tried to set out earlier, the test of best interests does not exclude respect for what 
would have been the wishes of Mrs G. A substituted judgment can be subsumed into the consideration of 
best interests. Accordingly, in this case, respect for what would have been Mrs G's wishes will define what 
is in her best interests, in the absence of any countervailing factors. There are no such countervailing 
factors here. I therefore conclude that an order which provides for the continuation of maintenance 
payments to C is in the best interests of Mrs G. 

There could not be a clearer illustration than this of putative present wishes “what Mrs G would 

have wanted” being determinative of the outcome of a best interests decision. 

 

In practical terms, as many cases I have been professionally involved with since Re G have 

shown, putative or inferred wishes are always likely to play an important part about best interests 

decisions which concern acts of altruism such as gifts and wills.  This is because gifts and wills 
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made by an adult who has legal capacity are nothing but expressions of wishes, and capacity goes 

to the root of validity of these dispositions.  When the Court of Protection accepts jurisdiction, 

on the basis of the adult’s incapacity, to make a gift or will decision, it is often, as in Re G(TJ), in 

circumstances where there is no guiding expression of past wishes, and P is incapable of 

expressing any present wishes.   

 

In the realm of personal welfare, where decisions to be taken for an adult who lacks capacity do 

not generally have an altruistic element, but where “best interests” is much more closely 

synonymous with “self interest”, decided cases under the MCA have also considered, and 

increasingly emphasised the importance of the individual’s wishes and feelings in determining 

their best interests – see in particular, Aintree Hospitals NHS Foundation Trust v James [2013] UKSC 

67, the first case under the MCA to reach the Supreme Court.  Mr James was in a minimally 

conscious state and the hospital in which he was being treated applied for a declaration that 

some of life-saving treatment could be withheld in the event of clinical deterioration.  Mr James’ 

family opposed the application and the judge at first instance refused to make the orders sought 

by the hospital.  Their appeal succeeded, however, and although Mr James died before the case 

reached the Supreme Court, his widow was given permission to appeal in view of the importance 

of the issues and the difference of approach between the trial judge and the Court of Appeal.  

The Supreme Court held that the purpose of the best interests test is to consider the decision to 

be taken from the individual in question’s point of view, and that insofar as it is possible to 

ascertain that individual’s wishes and feelings, these should be taken into account because “they 

are a component in making the choice which is right for him as an individual human being”. 

 

More recently, past wishes and feelings played a pivotal role in the decision in Briggs v. Briggs 

[2016] EWCOP 53, which dealt with the withdrawal of life-support from a man, Paul Briggs, 

who was in minimally conscious state following a road accident.  Paul Briggs was an army 

veteran and a serving police officer who had witnessed the aftermath of numerous road traffic 

accidents.  He had made no advance declaration of his wishes, but the Court accepted his 

putative present wish, as articulated by his family – in particular of his wife, and based on her 

knowledge of him and general observations he had made in the past about the quality of life of 

survivors of serious traffic accidents, that he would not wish to carry on living in a severely 

incapacitated condition, and this was at the heart of the Court’s decision that it would be in his 

best interests for life-support to be withdrawn, despite the opposition of the clinicians treating 

him and the Official Solicitor acting his litigation friend.  Celia Kitzinger, Professor in Sociology 
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at University of York and Jenny Kitzinger, Professor at Cardiff University School of Journalism, 

Media and Cultural Studies, co-founders of the Coma and Disorders of Consciousness Research 

Centre, who were present at the hearing and live-tweeted it with the permission of the Judge, 

have written an article1 about the consideration of a patient’s wishes in decisions to withdraw 

clinically assisted nutrition and hydration arising from the case.  As they have observed, the case 

engages fundamental principles in weighing up the preservation of life against individual self-

determination.  Briggs is a stark example of a case in which P’s present wishes are completely 

unascertainable but the Court was prepared to make inferences based on past wishes and views 

expressed when he did have capacity. 

 

THE LAW COMMISSION’S PROPOSALS FOR AMENDMENT OF s4 MA 

 

In March 2017 the Law Commission published its final report on Mental Capacity and Deprivation of 

Liberty (Law Com no 372), accompanied by a draft Bill.  The impetus for the report and the 

principal focus of its contents is the law of deprivation of liberty of those who lack capacity to 

consent to care or treatment, but the report also includes a section on the place of wishes and 

feelings in best interests decisions.  At paragraph 1.36 of the report this is described as a 

recommended reform to improve decision-making across the MCA as a whole.  The Law 

Commission say (at paragraph 14.1)  

“our overarching intention is to ensure that the person for whom or about whom decisions are taken is placed at 
the heart of decision-making”.   
 

The Law Commission consultation paper which preceded the report argued that the law as it 

stands fails to give sufficient certainty for decision-makers on how much emphasis should be 

given to the person’s wishes and feelings.  It made a provisional proposal for an amendment to 

s4 MCA to establish that decision-makers should begin with the assumption that the person’s 

past and present wishes and feelings should be determinative of the best interests decision.   

 

The Law Commission summarise the responses to the proposal in the consultation paper in the 

March 2017 report.  A majority of consultees agreed with the proposal.  It is interesting that the 

Essex Autonomy Project, which is a research and knowledge-exchange initiative based in the 

School of Philosophy at Essex University, and which published its own comprehensive paper on 

                                                 
1  When ‘Sanctity of Life’ and ‘Self-Determination’ clash: Briggs v Briggs [2016] EWCOP 53 – implications for 
policy and practice http://jme.bmj.com/content/43/7/446 
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best interests decision making under the MCA in February 20122, suggested an approach based 

on a “rebuttable presumption” that wishes and feelings should be followed, and only departed 

from if there were “compelling reasons” or “serious adverse consequences” to justify doing so.  

This approach is remarkably close to that of HHJ Hazel Marshall QC in C v. V, an approach 

which could have been judicially entrenched as the correct approach to the best interests test in 

the MCA as it stands, in Re P and Re M, had the judges in those cases wished to do so.  As Re P 

made clear, however, there is a major difference between agreeing with the broad thrust of what 

another, less senior, judge has said, and endorsing it word-for-word. 

 

The nature and scope of the disagreement with the Law Commission’s proposal is also 

interesting (paragraph 14.9): 

“Those who disagreed with the proposal often argued that in many cases following the person’s wishes and 
feelings would be unrealistic and impractical.  It was further suggested that uncertainty would arise in 
cases where, for example, past and present wishes and feelings conflicted, were unclear, or fluctuated.  
There was opposition to the proposal from some members of the judiciary who argued that the proposal 
would simply lead to debate about whether or not there was “good reason” to depart from the assumption, 
and that all that was needed was to properly apply the MCA as it stands.” 

 

The judicial opposition could fairly be described as “thoroughly question-begging”, because as 

Aintree Hospitals v. James illustrated, there is scope for judicial dissent as to what is involved in 

properly applying the MCA as it stands.   

 

I think there is greater substance in the other negative reasons summarised by the Law 

Commission.  It isn’t at all difficult to think of examples of cases where past and present wishes 

and feelings have conflicted, were unclear or fluctuated.  For example, where a testator has said 

different things to different times to prospective beneficiaries of their estate.  The Law 

Commission’s proposal requires a great deal of weight to be put on the integrity of the forensic 

process where there is evidence of conflict, fluctuation or lack of clarity between past and 

present wishes.  It raises a genuinely difficult question of relative evidential weight to be put on 

(a) the timing of a past expression of wishes – does the later reliably supersede the earlier, or is 

the later vitiated by declining capacity/absence of free will as a result of the pressure exercised by 

others, and (b) the formality of a past expression of wishes – does the earlier and more formal 

carry weight over the later and less formal?  This can be very specifically tested in the context of 

wills, where there is at least one unreported decision of the Court of Protection on a statutory 

will application, which gives greater weight to the formality with which past wishes were 
                                                 
2  https://autonomy.essex.ac.uk/resources/best-interests-decision-making-under-the-mental-capacity-act/ 
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expressed in the form of an earlier will than to the relative informality of wishes expressed in 

instructions to a solicitor for a new will which were never completed.   

 

More generally, there is a valuable discussion of “collision” of past and present wishes in theory, 

in practice and in the future in an article written by Alex Ruck Keene, Rachel Cooper and 

Thomas Hobbs3.  This article was published after the Law Commission’s proposals and notes 

that these proposals do not offer any statutory solution to resolution of conflicts between past 

and present wishes.  The authors make the following suggestions, with a view to advancing the 

debate amongst lawyers and in argument in future cases: 

- Considering a different approach in cases where it is known whether or not the person 

in question will ever regain capacity and know whether or not their pre-incapacity 

wishes were honoured 

- Placing a different weight on prior wishes and feelings “if they relate to a situation what 

they have not had direct experience of, but rather represents their best projection of 

what they might wish in that situation” 

- Taking a “more radical step”, suggesting that “where there is a true clash between the 

person’s past wishes and feelings and their present expression, then it is, in fact, wrong 

as a matter of principle to seek to balance one against the other and to say that one 

should trump the other.  Rather, we might want to say that the one cancels the other 

out, and that the decision-maker should therefore proceed as if this were a person in 

respect of whom there were no ascertainable wishes and feelings.” 

 

As the Law Commission state in their report (paragraph 14.10), consultation has reinforced the 

view that s4 MCA should be amended in order to give additional weight to a person’s wishes and 

feelings.  The alternative to amendment – revisions to the Code of Practice to emphasise the 

importance of wishes and feelings “would represent a wasted opportunity for a number of 

reasons”.  These are, in summary: 

 

- The fact that best interests decisions “regularly fail to give essentially any weight to – let 

alone prioritise – the person’s wishes and feelings”.  The Law Commission disagree with the 

judges that it is simply a matter of applying the law properly, observing that s4 sets out a 

procedure, rather than a substantive outcome. 

 

                                                 
3  When past and present wishes collide: the theory, the practice and the future 2017 Eld LJ 2/132 
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- The fact that circumstances have changed greatly since the introduction of the MCA, 

which had its roots in the Law Commission’s work in the 1990s, predating developments such as 

the Human Rights Act 1998 and the ratification of the UN Convention on the Rights of Persons 

with Disabilities. 

 “The trend in national and international developments in the context of decision-making on behalf of 
others is firmly toward requiring greater account to be taken of the wishes and feelings (or will and 
preferences) of the individual concerned.  In our view these developments need to be reflected at the core of 
the MCA.” 
 

- The concern expressed by the judiciary that the proposal would lead to debate about 

whether or not there was good reason to depart from wishes and feelings was “not a wholly 

undesirable outcome”.  Best interests decisions “will inevitably provoke debate and this focus 

would be a step forward from the current focus of debate on whether any weight should be 

given to wishes and feelings at all. 

 

- Although the idea of rebuttable presumption is attractive, it would not fit into the 

procedural requirements of section 4 MCA.  “Logically, the introduction of a duty to make 

wishes and feelings generally determinative would require the amendment of section 1 (not 

section 4) in order to give them a higher status than best interests.  However, we did not consult 

on this, and such a reform would be far beyond our remit.” 

 

- Another rejected idea is the suggestion that s4 should be amended to provide that best 

interests determinations should not be based on any unjustified assumptions that less weight 

should be given to wishes and feelings because the person lacks capacity.  The Law Commission 

rejected this as “insufficiently robust” and also as giving rise to difficulty in determining what 

was an “unjustified assumption” or “less weight”. 

 

The legislative proposal which is put forward in the draft Bill is that s4(6) should be 

amended to require that the individual making the best interests determination must 

ascertain, so far as is reasonably practicable: 

(2) The person’s past and present wishes and feelings (and, in particular, whether 

there is any relevant written statement made by him or her when they had 

capacity); 

(3) The beliefs and values that would be likely to influence the person’s decision if he 

or she had capacity; and 
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(4) Any other factors that the person would be likely to consider if he or she were able 

to do so; 

And in making the determination must give particular weight to any wishes or feelings 

ascertained. 

 

This formulation replaces the requirement for a decision-maker to “consider, so far as reasonably 

ascertainable” by imposing a positive duty: “our intention is to ensure that in most cases there 

would be a clear duty to ascertain wishes and feelings; it would be rare, in our view, for this not 

to be reasonably practicable.”  It is also the Law Commission’s intention to “give ascertained 

wishes and feelings a higher status than all the other factors which a decision maker is required 

to consider under section 4(6).  It is also our intention that, as a general rule, the stronger and 

clearer the ascertainable wishes and feelings, the greater the weight that should be given to 

them”. 

 

The Law Commission suggest that further teeth would be given to this approach by placing 

additional requirements on professionals to explain their decisions not to follow a person’s 

ascertainable wishes and feelings, and by elaboration in a new Code of Practice on the steps 

which could be taken by the decision-making. 

 

In their discussion of the proposed legislative change, the Law Commission consider that it 

would be right to say of cases of inconsistent or non-existent past and present wishes that it is 

not reasonably practicable to ascertain them and therefore that no obligation to give them 

particular weight would arise.  In other words, such cases would continue to be decided as they 

have been decided under the MCA as it stands, and I think it’s reasonable to suppose that 

putative present wishes would continue to have the role in MCA decision making that they do. 

 

As to whether this amendment will become law at any time in the near future, this must be open 

to doubt.  Last week’s Queen’s Speech said that the government would “reform mental health 

legislation”, but this is not the same thing as mental capacity legislation.  The Law Commission’s 

website states that it is awaiting a response from the Government to the draft Bill.  

Unfortunately, that may be a lengthy wait. 
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