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Introduction B Boildings

e Difficult area of law

 Many cases uncontested
— HMRC reluctance to join

* Graham v Lynch
— Jurisdiction

=

— Evidence
— |ssue
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Factual Background 53%iiings

Alan and Angela domiciled in Monaco

wanted to buy properties for sons to occupy in
England in tax efficient way

Advised to set up BVI trusts

Alan and Angela not included in the class of
beneficiaries

— not excluded from benefit
— wide power to add beneficiaries




The Tax Problem Buidings

Alan = economic settlor of Broadhaven Trust
Other trusts set up by non-dom

Interest free loan Broadhaven -> 4 Trusts
Gift by Alan to 4 Trusts

Not excluded from benefit as could be added
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Remedy is discretionary

* Court does not rectify arrangements but
instruments reflecting them

e Court will rectify instrument notwithstanding
fiscal advantage
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e Evidence in support of claim must be “strong
irrefragable evidence”

* Court has power to rectify voluntary

transactions.

— Court looking only at the intention of person
entering into the transaction and

» Effect/consequences issue



Jurisdiction B Boildings

e BVI Trusts

 Litigation in BVI more expensive and HMRC
involvement

e Offshore trustees submitted to jurisdiction
— In personam jurisdiction

— BVI law applied
— Presumption same as English law




what was intended

Evidence 5 Boidings

Alan had lost capacity

Solicitor who drew up trusts in disgrace
Evidence from Alan's wife and sons

Some attendance notes and trust reviews
Subsequent events evidence to corroborate



Type of Mistake  D35iidings

e Court will rectify mistake as to
— Effect
— Not consequences

* Allnutt v Wilding

— Intended trust to be discretionary i.e. no mistake
as to effect

— Mistake as to tax consequences
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Is there an Issue? D Boidines

* Whiteside v Whiteside
— Maintenance agreement not tax effective
— Parties had agreed to modify
* Racal Group Services Ltd. v Ashmore
— First instance
— No need for a dispute
— Had to be some change to the rights of the parties
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Giles v Royal National
Institute for the Blind

Rectification of deed of variation
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Purpose to save IHT

e Same charities would benefit
— But would get less if IHT payable

— Would have an impact on the neghgence cIa|m
against draftsmen —




Issue in Graham 5

Funds all appointed out but
Trust does not die

Impact on the argument with HMRC

Court followed Giles
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Think about inventive ways to avoid litigating
offshore

Don’t be daunted by the absence of evidence
from the draftsman

Give some serious thought as to the
issue/consequences point

The Courts seem to be rowing back from the
“Issue” point
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Thank you,
any questions?
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